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{‘bmk? ' . Al Idon't know, g think ‘{
o Your ‘kmes?- , T A I think go,
Yyeah, | ‘

Q Gkay, and then did he em over at you and spit righe
in your face or d1d he have to bend down to Spit in your

face? : a. I don't know axmtly. I
know he spit in ny face,

& Spit in your facev A Yeah, and uged
two bad words my father, '

Then he called your fathey g couple bad words?

Yesh, |

And what ¢id he call your .fat:har?

Call bad words in Assyrien,

What did he sayy =, I don't want to say,
Icould write 1t for you, bue 3 don't want to say ie,

¢ Well, you are 8oing to have to say ft. What did he
say? , |

€ > 0 p oo

MR, PESTARINO: Well, £f your Honor please ..
THE WITNESS; I do't want to say these wards |
again, I just don't vant to say it. If you want me I could
write it for you but 1 dm't want to say i¢,

MR, ROBINSON: That {s mot acceptable,

THE COURTY: Fardon me, may I intervene? Why don't
Fou weni to say ig? :
THE WITNESS: It's very bad word, and 1t was for
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my father, so I don't want to mention again these words. I
could write Lt but I don't want to say it by myself., He
should say 1t that's all right, but I don't want to say 3
THE COURT: The reason you don't want to say it
is becwam you don't want to say words agamr, your father

oy bmzmm -

THE WITHESS: Yeah, because 1t was amﬂisa ny
father, ¥ hear z:ham words ammm: my ﬁi’ati@w, g0 I don't
want o my ie.

THE COURT: In other words, you don't went to say
the same words against your father?

THE WITNESS: That's right,

THE COWRT: Oksy. All right. A_

MR, ROBINSON: Well, he 4s not saing it, Your
Honor, according to him 4t is the Patriarch saying it.

. THE CWBT: That 1s why -« Lf you will give we a
chance -~ what the lawyer £s asking you is to tell ever ybhody
what the Patriarch aa:td’. see? So even 1f you repeat what
the Patriarch satd yoi; 'a:m not saying i¢ of your own words,
You are telling us what be said. You understand? R |

THE WITNESS: [ understand, Your Honor,

THE COURT: All vight. So why can't you say the
words ? | | ’

THE WITHESS: Well «- |

THE COURT: You will not @ffand the jury or any
of us by use of the words whatever they ave,
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‘ THE mms&o' Yeah, Well, after he ws.t in my
face saw two bad words to my father, which says,. "Razel
brona drazel kopa brona dkopa,™ ‘

| THE HEPORTER: Could he spell L€ now? |
THE COUKT: Well, did you get it phometically at

| ally

T REPORTER: Would you say it once more?
THE WITHESS: Wo, I don't.
MR, PESTARINO: We'll have him write it out.
THE COURT: Could you write it out?
MR, PESTARINO: I'll have him do that.
| THE COURT: Can you write it in English?
THE WITNESS: I can write it, I don't kncw makes
sense or mot, | |
‘ THE COURT: Write it f£irst n Assyrisn, Can you
write that? And them can you write that in xmuah. the
best you can, ‘
THE WITWESS: (%m:z;ug.)
| THE COURT: And we will mark this as an exhibit
for the prosecution. Be oumber 32, Thank you,
MR, ROBINSON: Okay.
(Whareupon, the sbove-mentioned document, lbaing
a writing by the witness, was marked as Plaintiff's Exhibit
No. 32 for fdentification snd entered into evidence,)
THE COURT: Could yaﬁ ‘perhaps translate those,
also? '
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THE VITNESS: No, 1t is hard for me to trenslate,

THE COURT: He has written, for the record, in
Aremaic or -~ what's the language?

THE WITHESS: Assyrian,

THE COURT: Then the translation or the phonetic
spelling im,, "Razel brona drazel kopa bx:ona dkopa," 4a that
x*mht?

’KHE WITHESS: Wmn

& (By HMr. Robinson) Wy. “And ymz remember that is

what the Patriasrch said? A Yeah,

Q o doubt in your mind? A No.

Q. So your memory is swa up to that mim;? |

A Yeah, |

Q& What happened next? A I don't know,
Q Well, you mean all of a sudden you don't remembe

anything uﬂm that poing? ‘ A, Well, what

do you want me to say? I'll say ft. Just tell me what you
want me to say, I'll say it., But I don't remember what
happened exactly, When I heard these words I dom't know
what happened. You want me to say something, just teil m,

I wili, | |
Q. Well, six, I don't want you to say anything, I just
want t:o' gt to the truth of this matter. You understand
I have a client to represent in the Proceeding, too, don't
you? |

MR, PESTARINO : Excuse me ==
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Q Okay. And the next time ybu remember something is in

THE WITNESS: rx don 't know, -

MR, %S-Tmﬁw: I d'mr'.t: think we ?wght to argue,
4'1 ﬁhizak .ttw w:ltmsé cught to be imstructed to smswer the
questions and cou;éwl ask the question,

THE COURT: ALL right. Mr. Ismail, if Mr,
Robinson is going too fast ox if you dom't mﬁar&md what he
is asking, Just say 80, He does not want you to say anything |
that isn't true. He wauts you to tell what you remember in
the way he is asking the quaaz;‘intim;. Then your attornmey will
have & chance to ask other questions,

THE WITNESS: ' Okay.
Q. (By Mx. Robinson) After he sald these words about your
father you don't remember snything that happened?
A Ho, | |

the pizza parlor? . A I don't know was {ir
pizza psrlor or someplace elsé, my hands on the wall ,
Q- And at the time that the Patriarch, according to your
testimony, uctejt@d these words against your father, this was
after he spit in your face? R A, Yeah,
Q. And at this time were you still down on the ground?
A I don't -- I don't remember exactly I went down the
ground or not. I can't clear that,
Q. Now, you don't remember if you went down on the ground
or not? A.. Not clearly.

THE COURT: Excuse me, T think there may be a lack
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r

of conmunication. ?uu say, "Doun on thw ground” I don't

kaow whether you mean cumplatﬂly on the flmax or, as he has

said, on one kace down., bdHaybe that ought to be clarified,

" {By lix, Robinson) sany time I say dowa on the ground,
i pean down on one kuee, A Okay.
S 1 didn’'t mean to ¢onfuse you, 1'm sorry.

When you were douwn on one koee did the Patxiarch
spit in your face? | A 1 believe so, wvhen
I was ﬁwwn.l think so,

Q- Had when you were down on one kaee i chia when he

uttered chose wamds a%ainst yaur father ?

A Yeah., o |

W Row, when -- did yé& &ﬂ&béh@ Patrisrch when you went
to hig bhouse how his wife waus? A. 'Na, I don't
think so,

Qs pid you hear his wife in the house? Did you know she
was there?" S A I don't know,

Q@ ALl wight. Did the Fatriarch say anything like, " -
Emama, Lloock who's here, it¢s David Ismail from Chicago =
from Cansda., Come down and see him," anything like that?
A I don't think ku; I doa't kaow exactly, I don't
think B0, _

e Mr, Iswail, don't it & fact that you went to the
Patriarci's house with the fntention to kill the Patriarch?
A. What's that? |

W@ It it a f&ct; six, that you went to the Patriarch's
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house that Thuraday night with the gun with the intention to

kill the Patriavch? A. What's a fact?

2 Isn’t that what happanad? A, You mean I
went there for kill him? |

Q. Yes, six, A No.

Q- Isn't 4t a fact, sir, that the minute he opened the

~doox you had that gun theve, you pointed it at him, he

screamed for his wife, two times, '"Emama, Emana, " and you
shot him? A No.
Q- That didn't happen? A No, sir.
| MR, ROBINSON: I have no further questions,
| REDIKECT EXAMINATION
BY MR, PESTARINO: | |
Qe let me ask you .this; Mr. Ismail, a little while ago

. you testified that you felt gﬁh@ed, ?

A. Yeah, ;

Q- Do you want to explain that a little bit more?

A 1 can't remember very clearly, but I remember just I
want to get: out of, feel very ashamed., I don't want, maybe
somebody in the house could have seen him, you know, slap
me, and I wasn't thinking that he was do that for me, I was
thinking just as a member of the fami{ly, not & stranger from
his. S0 I was thinking, think, I was very ashamed, I should
get out early, his wife cone in or somebudy else there,

Q. When you went into the house or went up to the house

did you feel n&rvmﬁ; upset, kind of frightened?
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A. I don't remewber exactly but I remember I was & little

upset, a little bit to see tha,’you'know. I didn't call him,

I should call hig something like that.
& So you felt kind of shamefyul? A.
know how I was feeliug at that time, but -

I don'

% Do you think, do you think that the amount of Hquor
that you had to drink had anything to do with the way you

feley A

sure if 3 was having no any drink, not even, I can handle

ic.

THE COURT: would you read that answer back?

(Ansver read by the reporter, )

I believe one thing, I'm

@& (By Mz, Pestarino) You mean if you hadn''t had anythin

to drink @nd he did these thinss‘ée‘

A I just handle it, and get out quick as I cah. '
an.“ Quick as you»can? o B " A, I believe so,
Q Were you trying to get out of thaia;thac nighte
A I-was‘trying td. but I get very upsét when I heard
these words against my father, which was Just like his

brother, you know, he was,

R . You mean your father and the Patriarch were very closge

A Very very close,
Q. 4nd you knew that? A
know that,

Q  And was it going through your . mind that,
that your father had done for the Patrisrch?

Yeah, I

the things

Lz
i

B T
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MR, ROBINS(ON: Objection, leading question,
THE WITHESS: Va:fy much,
THE COURT: Just a moment. The objection is
s&stainaﬁ.
R (By Mr. Pestarino) You wstﬂ:ieﬂ before that youx
father was very disappdnted wium the Patriarch gaa
mayried? | ; A Yeah,
Q. And zth«m was cextain people in Iran or Iraq «-
A Un-bua. | |
Qe -« That before the Patriarch got married were against
the Patriaxch? |
MR, ROBINSON: I'm going to object, once again,

THE WITNESS: Yeah,
MR, ROBINSON: =« if counsel wants to testify
let's put him on the stand. These are leading questions,
MR, PESTARINO: I'm reviewing.
THE COURT: Yes. He is reviswing and it is
preliminary., It is nothing new, ' |
Q (By Mr. Pestarino) Did you wsnify to that?
A. Yeah., | .
€ And were you aware of a8 lot of things that your
father hed done as far as the Patriarch is concerped?
A. Well, X know my father ha did a lot ‘of thing for, for
Patr»iamh. He was very close to him, Otherwise he have,

too, I guess,
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Q 4nd did your father do n: ibt: of tﬁmaa . for you, too?

A.  Yes, he did, | | _
Q@ Were some of these things going through your mind when
the Fatriarch seid these words about your father?
MR, ROBINSON: 'Objection, leading question.
The proper question ie, “ﬂhac.was going through your mind,™
THE COURT: The objection is sustained,
THE WITNESS: Well, when he said these --
Qe (By Mr. Pestarino) What was going through your mind?
A I don't know exactly what wes going ny mind, but when
1 beard these and I know how my father be, he was close to
him, and I know what he did for him for years and years and
years, and I was jﬁat, Idon't know, I don't know what to an,
I don't know whaet to do at thak time., I just ..
Q  Iet me ask you this, to spit in someone’s face even,

you watk‘with people that are not Assyrians?

A Umehum,

@  Huh? A Yeah,

Q- id you ever see anybody spit in somebody's face
before? , A Well, it is very bad,

It look véry bad, Assyrian, if scmebody gpit in apother
person’s face, | |
MR, ROBINSON: I'm going to make a moticn to
strike as nonvesponsive, The question was, 'Did you ever
see anybody spit in anybody’s face?" |
| MR. PESTARINO: 1 egree.
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THE COURT: It may be stricken.
Q (By M. Pestarino) Did you ever see anybody spté in
somebody 's face? A Not very often,
@ Not very oftén? A, No.
Q Do you feel or did you feel «- what did you feel when
the Patriarch spit in your face? What were your feelings?

A I feel that time, I dm'ti remember, I can't clear it

exactly, but I was feeling, I think, very ashamed and I want
to get cut of there, and why I didn't call him, I should
call him or I should come next day early worning, or early
in the noon, and that's all that I can clear to, and what
I heard says about my father,

Q Now, let wme ask 'yau t:hia. ﬁad you ‘ymrmw iwer: seen
an Assyrian, as the Patriaxch, spit in somebody's face?

A No.

Q- Had you aimt saen; ﬁeaid him scréhm at smﬁody?

A. I didn't see hm.. I heard but I didn't see him,

Q I dont understand your answer. You said that you .
heard but jmu don't, you didn't see him?

A. Yeah, I heard that he is nervous, | |

MR, ROBINSON: I'm going to object.

THE COURT: Excuse me. Just a moment, Mr, Ismail
it appears what he is saying, that it is hearsay that he
heard, B | | ' |
| MR, PESTARINO: I'm mot asking him for the

conversation, I am asking him 1£f he heard him scresm.
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THE CQURT: ma you understand that? Were you
ever present when the Pariaxch screamed or yelled at
somebody ? | |

THE WITRESS: He,

MR. PESTARINO: ALl right. Fine,

@ (By Mr, PFestarino) You indicated that you had, or the
niwxh.t Attorney indicated that yw had mde a conscious
decision e

MK, ROBINSON: I'm going to object. I didn't
indicate that. I asked him the qﬁéwim and he agreed,

MR, FESTARW&): I think if you can go back to the
record the matrict: Attorney pavaphrased his words by saying |
that you made a conscious .=~

MR, ROBINSON: Thét: w;as' my 'quést:im.

THE COURT: What is 'your question?

MR, FPESTARINO: biall, this 18 just preliminary.

THE COURT: Well, I can't make any ruling until
the question is asked, - - ‘

MR, FESTARINO: All I'm asking is that the
District Attormy indicated to you that you had made a

conse¢ious decision to go to see the Patriarch.,

THE CQWRT: All right. The objection is ovexruled
to this point. Now, let's hear the rest of the guestion.

MR, FESTARINO: It's preliminary,
W (By Mx. Pestarino) Now, you indicated too, that you
had béan, you made t:hat:' decision when you went cutside the
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pizma parlor when you were feeling somewhat 1117

Your Honor?

MR, ROBINSON: I'm going to object to this. If
counsel wants to testify, boy, let me have a shot at him on
cross~-examination, |

THE COURT: let's not quibble, |

MR, ROBINSON: He is trying to put words in the
witness' wmouth, It is plain as day. That is the purpose
for no leading questions to your;awn witness,

THE COURT: ‘I understand and it is leading.

MR, PESTARINO: May I be heard on that?

THE COURT: What you are doing is by restating
the wstimony setting up the answer which, in essence, is
leading, because a leading question suggests.

MR, PESTARINO: I'm just trying to bring him back
to a4 time and a place where he made a decision, that's all,
by a question. And I don't see anything leading about that,
or suggmative or anything wrong with it.

MR, ROBINSON: Perhaps I could provide counsel &
copy of my evidence code which definas leading questions,

MR, PESTARINO: I know what a leading question {s,
THE COURT: It is a«lmsding question the way it
is phrased. MNow, you may rephrase it.

MR, PESTARINO: All right,
Q. (By Mr. Pestarino) When'diﬁ you make a conscious

decision to go to the Patriarch's house, when you were in
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the pizaa paxlor ox we:s;ﬁ.da the pizza parlor? | |
A. I don't know exactly, 1 have that pizz#, I wvent oute
side for fresh air » and I think I was feeling okay, and I
just walked there or taxf, or I dodt know, I think I walked
there, I guess, and decide, I don't remember why or how I
made that decision, but I was thinking Friday, Seturday, go.
<. lat we aak you this, you were thinking, did the
alechol have any effect on you at that time?

| A well, I don‘t know, Probably.

Q. You don‘t know? A { don't know,
Q. You indicated yesterday how much you had had to drink?
A, Yes, sir. | |

Q. Yes? | A, Yes,

| Q& and d16 you fud any of the effects, any effects of

what you drank? | - A I don't know exactly,
Q. it ms ask you this, did five or six drinks, or four
or five drimks within the perfod that you testified to --

A, Um~hum, |

Q -~ didn’'t you feel those drinks at all?

A, I could feel them myself, I was haby {heavy), but ==

®  Huh? A T was feeling myself I
was & litcie haby (heavy),
Q A little happy? X A Haby (heavy),

you know, like & little drunk,
Q- Sorry, I didn't heaxr that, A little heavy?
A Unehum, | o |
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- drunk.

~ heavy? A Um-hum,

‘ A' Y&ﬂh.

@ 4 lictle, in other words, thick?
A. Yeah, you know, but I wasn't think there was, I was

Q@  Okay. | A. I don't think so.
Q Was 1t at that time that you were feeling a little

Q  That you decided to visit the Patriarch?
A. I guess so, |
2 And was that after you ate the pizza?

% Was that aftar_you fel.t:hick? _ A. Yes,
THE COURT: Counsel, let's take our mom:lng
recess at this time., We will take our fifteen minute break,
ladies and gentlemen. You will keep in mind the admonition
1 have ‘previocusly given to you, Wawi 11 resume at 11:10,
m’:dv you can step down, also, Mr., Ismail. You are ordered té
return at that time. o |
| (Short recess taken,)
: (whewupm, the following proceedings took place
in Chambers out of the premncd of the Juzy:)
| THE cwnf; During the recess the balliff told me
that he had ‘been approached by three maibem of the jury.
THE BAILIFF: Three of the male members, the men.
THE COURT: Would .you explain to counsel what
they stated, |
THE BAILIFF; They stated they are minorities and
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they know how hard it is to testify in another language, and B

they would request, 1f Maaibl‘.a, to have the defendant
testify in his language with an interpreter to explain what
he is trying to say since they lmw how hard it is to

‘t.eatfl.fy in another ‘language when you are not familiar with

ic,

MR, PESTARINO: Well -

THE COURT: My feeling is that inasmuch n‘m he
seems to comprehend and uﬁ&érst&nﬂ basie Eusu%h s and that
it has been only a few times where his accent was the
problem,ehat he is perf@ccly capabl.a of ampxeb&nﬂing aad |
testifying, On the other hand, 1f there are things that he
cannot completely explain in response to questions posed inm

English, I would have no ohjweim to an interpreter if one

is aveilabe and sdtable to both sides.

MR, PESTARINO: We are faced with this situation,
we are practicelly both through with the ég;ami.nauoﬁ of the
wit:naés. and I think we ought to comsider that. \

THE COURT: Would you have any objection? .

MR, PESTARINO: I was just going to suggest that
yoi tqlk to David lsmail ym.seslf and see whm:‘his feelings

are becaus® he has expressed, sometimes he says, " don't

understand what you mean,” And like during the recess he

'says, "I really don't understand what you mean," when I

asked him a question about how did he feel and he says

heavy.




SN

10

11

12

13

14

16

17

18

19

20

21

22

24

- 25

26

786

he would like an interpreter for the remaining portion or to|

 testify to, G oo f ndl

had interpreters, wheim the iamrymmr‘wwm say, “have 1s

THE COURT: all right., lLet's ask Mr. Ismail if

go over any portlom of further examination, And in the event
that he wmwa't want one or is satisfied, then I thought
that I would explain to the jury that he was willing to
testify in English and seemed to be at this point able to
cosmunicate with his attorney, snd an interpreter was
availatle or is availabie to him. |

m, PESTARINO: Wal.l, 1'm going to have oae aﬂ the
doctors testify that his language is a barrier as fav as
some exemination is concerned because, something to the effect
that there is not precise language for some examinations.

Now, I don't know what bfem:mg that wi 11 have witl
these jurors, but thnt :.s pmbably whm: the doctor will

(=

L

“T'HE COURT: Iwaﬁ going to explain to them

because we have xun iato this in ﬁthét cases where we have

ro precise English word for this, and, therefore, the.
nearest u.amh and such." How do yw'ful about ft?

MR, ROBINS(N: 1 agree with Your Homor's
explanation to the jury thst Mr., Pestarino obviously felt
that this man was able to commmnicate and understand
English, m.u the police offfcex who interviewed Mr, Ismail
felt that seme way. There has been nobody that has testified
in this whole proceeding that Mr. Ismail doesn't understand
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&lnce 1960, '68 or ‘60, he appears to be able to

Why don't you have him © o m here, I think he will tell |

‘which have been asked of ‘ym iu;{kngl&sh, and you have been
enswering in English although sometimes you havelad g 1etle|

English, He has been in Canada where he speaks Eaglish

comunicate on the witness stend, |
MR, PESTARINO: I‘cm'ahm&mut the whole thing,

you that. Maybe that will resolve the whole problem, I
don’t wang mvﬁlﬁmifmmy wussmiminat’im. |
| MR, ROBINSON: 1'm not going to ask any questions|

THE COURT: 1'Ll do the examining of Mr, Ismail,

(‘ﬁh@eum, the defendant, David Malek Ismail, -
was brought into Chambers and the fauuwing proceedings
took place in his 'mmsanw:) | |

- THE COURT: Please afu:”iim. Mx, 'Ia%ail.
Mr. lsmail, you mvé been answering questions

difficulty understanding; _!.a that right?
© THE EFENDANT: Yeah. o

THE COURT: All right., Now, in order to be
absolutely fair to ym we would like to know whether or not
you would want an inuwpmmx 80 that you e ld gpeak in
Assyrien and have the mm:mee&i' f;::anahm what you want
to sayinto E%lﬁah for the benefie of the jury? Or whether
you feel that you are getting along well encugh wizh your
attorney and M..t:h the people who &xe' helping him so that y

don't need an mmrprewx? How do you feel about thaty
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English translate but it is persomal feeling.

A I be glad if anybody, anybody else could speak English |

and Assyrisu,. |

THE cwm; The question is this, m; Iswail, I
fenl thae you &mw been able Co express end state, you know,
what bas happened, and what you did, what coaversatica »ym
had, but if there is something that you feel you caanot
express yourself i{m English --

| | THE IEFENDANT 2 What's "expreas™?

THE CCURT: Well, talk ox esxplain, like, for
ezemple , the s tatement about your fatber that you did not
want Lo say in Eng,liah. Now, I don't know whether that wag
because of a personal fmung of yourself or because of the
fect that there was no English translation of that.

THE DEFENDANT: I don't know if there i an

THE COURT: Personal. All right. Mr, Robinson
has indicated that -- both be and Mx. Festarino have |
indicated that, both of them are almost through with the -
questioning of you, | |

THE DEFENDANT: Yeah,

THE CWRT: Do you feel that you would be happler
if thoare was somebody that you could answer questions in
Assyrian and, in other woxds, {f they could be put to you ino
Assyrian and you could answer them in Assyrian?

THE DEVENDANT: Be better. Be better for me.

THE COURT: It would be?
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' THE DEFENDANT: Yeah. I could explain more.
MR, PESTARINO: Could Ikaay edmat:b:lng? You 're

finished; I'm finished. Do you have any recross?

MR, ROBINSGN: Wo.

THE COURT: Coudd I ask you what areas, Mr. Ismafl
- what parts of your testimony you would like to have axphﬂwﬂ

in Assyrisn?

m IEFENDANT: Well, 1f they have more questions

THE COURT: No, they have no more, apparently,

THE DEFENDANT: Well --

~ THE COURT: Then you are satisfied?

- THE DEFENDANT: Yeah. i

THE COUKT: All xight, Okay., Ave you both
through then? | |
MR, PESTARINO: I'm through. You're through?
‘MR, ROBINSOM: Yeah, |
THE COURT: Also with regard to what othex
people say, othex witnesses who have testified, have you -
been able to understand what they have said or has Mr,
Pestarino and his investigator explained to you what other

‘People have said on the witness stand?

THE DEFENDANT: You mean?

THE COURT: Other witnesses.

THE DEFENDANT: Othex witnesses, last week, week
before? | -

THE COURT: Yes.

.
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ask hiwm,

THE DEFENDMI'T:, I think I understand them,

THE COURT: That isA the main thing I want to
make sure, that you do understand what other people have
testified, '

'THE DEFENDANT: I understand that.

THE COURT: Thank you, Then I &aa no need for a
translator or intevpreter, I was just going to say, with
regaxd to the statement which he has written, it would not
be of any meaning to the jury unless it was translated.
$o, perhaps, you could have someone =~
' MR. PESTARINO: I intend to hav.e.'hupe to have a
translacor, 1f we can get copies of those letters, |

THE CIERK: I gave them to your investigator
yestexday, ' ' |

o - THE COURT: Also the statement that he wrote in
his own handwriting, . |
‘MR, PESTARINO: Can you make a copy of that?

THE COURT: Sure. We can make a Xexox,

MR, PESTARINO: We will try to qualify an
interpreter, ‘ N

THE COURT: Well, maybe you can st:ipul,ate;

MR. FESTARINO: I'll bring the interpreter in end

MR, ROﬁmsm: 1 think perhaps we should, sbko,
give the benefit of our collective thinking back to the
Jury and indicate to them that M. Iswmail feels, and along
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wi:h counsel, mysalf and tha Cﬂﬂ!t, that he understands
evarything, that he iﬂ ahl& to answer the questions, |

THE COURT: We will do that, '

MR, PESTARINO: Can you give us a few more
minutes nowy I had to spend this in conference.

THE COURT: We will start about 11:30,

MR, PESTARINO: I only have one witnesz, I am
gaing to run cut of witnesses for this morning.

THE COURT: ls your witness here?

(Off the record discuszion.)

(Whaxeupuﬁ, pursuant to the recess, Court
convened in the presence of the jury and the following
proceedings were had:)

~ THE COURY: Please be seated, I am Mzry for

the long delay, ladies and geatlemen, but for the record a

few of the jurors had indicated to the bailiff some concern
over the fact that Mr, Ismail was not able to express
himgelf fluently in English and perhaps an interpreter
should be used. We had Mr, Ismail in chambers with counsel,
and we asked &im those questions as to whether or not he
felt an intexpreter was necessary. It wés brought out that
Mr. Ismail had lived in Canada for a number of years where
he spoke English, and that, as you heaxrd from the stand here
he appareantly communicated well in ﬁuslish, and although

he had some difficulty with some words and an sccent, he
indicated that he cumﬁrahamﬁad what other witnesses had
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‘morning. So Mr. Ismail felt as long as there was to be no

‘His Momor, along with Mr. Pestarino and myaelf agree that

testified to, Also, M;c. Pestavino, his at:tiomey, .‘st:at:ed
that hak had the services of am interpreter avai‘iabla during
the pretrial and trial period. and poasibly an interpreter
would be here to read the letters which were written in
Assyrian and the it:em which was written by Mr. Ismail this

more quwtims and that is what; counsel had indicated of

him that he didn't requ:lm an intarpmmr. S0 I just want

you £o kaow that, | |
MR, ROBIN&BN : M‘Lght: ttw mcm:ﬁ mdicam that

Mr., Ismail understands the questions that were asked him and
responded understanding those questions? That 1& an
agreement ? | |

MR. PESTARINO: As Your Honor indicated, the
trouble with lawyers is they always talk. As Your Honor
indicace&, there are certain words that he doesn't understand.
1 think the jury gets the import of that as well as we do’
because when he doesn't understand a word he says, 'What doesg
that mean? What do you mean?" 1 am satisfied that he
understands., | - . .

THE COURT: Yes. Mr. Pestarino just has indicated
he is satisfied; and Mr. Ismail is satisfied that he
understood the things that were not clear, he would ask
about, and we would rephrase or restate, and he comprehends
a‘ll‘mat is going on. .}.ﬁﬁt is through as a witnesas and ,
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therefore, there is no need for an interpreter unless

aocmathing else davelog#. But one 1s available, You may
proceed, |

MR, FESTARINO: 1 hava no further questions of
Mr. Ismail, |

'THE COURT: ALl right.

MR, ROBINSON: X &ave no further questions,

(Witness excused.)

MR, PESTARINO:I would like to call Robert Vola,
Veo-l-a,

THE COURT: You want to come forward, sir, and
raise your right hand, | ‘

| ROBERT VOLA,
called as a witness on behalf of the defendant, iwing fixat
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

BY MR, PESTARINO:
Qe Mr. Vols, would you be good enough to state your name,

give your sddress and your ceccupation? ,
| m . My name is Robert Vola, addmas is 1951 muld Street
| in Camwd and I am employed hy Union Oil Compeny as

regldant manager in our San Jose sales office.

Q. At one time did you work for Uniom OL17

A. I still do, ,

Q. You étill do? ' | A Yes, 1 am the
resident mansger with Union 011 here in San Jose.
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A. Yes,

Q. 1 wasn't paying atr:tantim. That's the problem, He

speaks well encugh, .
You don't need an interpreter, do you?

I hope not. | |

Did you know 4 person by the nawe of lazar?

Yes, I did, |

& p & P

Do you know a bemm by the name of Meyers?

A. Yes, '

Q. Did you know of a service station in Osklend on Mac
Arthuz Boulevard that belonged to Union 0il?

Q Were you a xepresentative of that at that time dealing
with individual sales or leases for Union 0117

A, Yes, I was what they call a retall representative at
the time, and my area covered from Broadway and MacArthur in
Oakland to Cutting Bwlward in Richmond.

Q. Now, you do commercial work? A Yes, sir,
Q Now, did you handle a sale that involved these two .

Q. Tell me a liﬁtla bit about what your capacity was im
axranging a sale? You vere a representative? What did ’yw
have to do with sales? ‘ / A. Well, at the
time I was the representative of the company. It was my
responsibility to maintain a number of units, that particdar
time I believe it was muuy-ehree units in the field, and

as a representative you are responsible for the entire

-
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| & dealer you go out and vecruit to txy and find another

Q. -- on this sale, do you? A, Ne.
Q. And the records ave where? A Hell, they

opexation of the units dod any dealer changes. If you lose

dealer to veplace the lost aae,.and.you Just handlavavetything
that bas to do with those twenty-three units,

Q. ALl right. HNow, let we show you some of these exhibits
maybe to vefresh your recollection., You have no records -«
A. Yo,

could be in eny of four different plﬂcea because we have had
some reorganization in the cowmpany sinca.tha:timﬁ of this
transactian, which was back in 1970, an& our records have
been trensferrved, I wean, 8o I actually don't know exactly
whare fhmy ave at,
Q. S0 what you ave dolng now is testifying from memory as
best you can? Ao That is corteac.»
Q@  _all #ight., Let me show you Defendant's Exhibit No. Deb
and 1 have here D5 and D=6, and ask you to look at those for
just a momeat and see Lf that will help you.

Can I ask you & question, fivst, did Unlea Oil
sell this station to a person by the name of Yule Lazar?
A. We don't sell g service stetion in that maumex, We
lease a service station, The property end buildinge xemaln
the property of the conpany, and we work a lease where we
lease the business and the individual becomes é private
independent budnessman: leasing those facilities from the
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A That 1s correct.

of give us some idea of what date this ttansac:iomtoék

to Mr. lazar on October 17th, according to the papers in

company. But there is no sale of the building or propexty
involved, |
Q. But you do sell the inventory?

Q And that includes gas and the underground tanks?

A. Well, at that time the gasoline is on what we call a
purchase and atorage agreement, ‘.ao there was acﬁuaily no
cash t:rauaéctimginvalvhag the sale of the fuel because the
dealer does not pay for this fuel until at such time it has
been sold, | | | |

Q. Okay, Now, you leased this piece of property on
MacArthur Boulevard to a Yule Lazar, did you not?

A. That s correct. |

Q. In relation to the papers you have then, can you kind
place? - A Well, we leased this unit

front of me, and it was dome through an escrow with Nor Cal
Escrow Company in wh/ich he purchased the unit through escrow,
the former dealer, Mr. Jules Moore.

Q@ Now, later on did ¥ie Lazar contact you and tell you
he wanted to sell, or sell his interest, whatever it is or
what :li: was in the service mtiagx?

A. Um~bum, that is coi:mc:.

Q. Can you give us some i(iea' when he contacted you?

A. Well, not by the exact day, but the normal procedure
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1 wy memory sexrves me corvect I balfeve I received a phone

when any saxviee_smuea;g dealer wishes to break his lease
with the Uafon 01l Cméany'ha werely gives us a letter h:.
writing stating thet he would like ninety days to be en
notice, that ninety days from that point in time he wishes
to terminste his lease with Union 0il Company, and this is,
K‘M'Mwa, from memory what m. Lazaxr had done at that time,
@ All zight. Now, how did you £irst meet with Ron
Meyexs? Do ydu remember ? A, If you mean
the exact date - |

Q¢  No, not the exact date. Approximately?

A Well, at the time Mr. Lagar gave ninety days notice, |
normally wa ran an ad in the paper end we let ochax dealers
fa the area kaow I am gaing to have & unit come up for
lease und that I am intevested in finding a new woswct, and

call, several phone calls, which one of them was Mx. Ron

Heyers. | R

Q- Did you meet with Ron Meyers? | A Yes,
Yos, several times, | |

Q Did you meet at his home? A Yes.
Q  Did you meet with he and his wife?

A Yes,

Q- And did you talk then about the service station?

A Um-hum, definitely, We go through the -- what I try

and what 1 did anyway'at‘ the t:im as a rep i{s that you try -
to brief the individual thoroughly as possible because dealer
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. businessmen, You are trying to find someone that 1s gmg to

& good living for himself, dnd so that you don't have to

that is going to be placed upon t:heia: relationship fnvolved

yes. Host of my dealsr prospects eventually call me

changes are aanxiva. Tmy are not profitable to the
company. They are not profitabh to the independent i

wateh that business, that is going to be able to grow, make

continue making dealex 'm&mgw all of the the . 4nd the enly
way to do this, you txy and go through the c@pl&te operation
of & unit with & dealer, If he i warried you certainly try
to involve his wife to let her know what he is going o be
up agadust and it is time consuming, and what the demand 13

in going into sny business, in particular a service statfon.
Q- So ls ,i‘& true then that Roo Meyers contacted you?
A To the best of wy memory, let's put it that way,

beceuss, like I said, I put the word out, put ads in the
papers, and I would gs& to other people and ask them, and
they in turn would either coatact individuals or individuals
would read the ad and they would phone in. And then we |
screen ttm appuamu and pick whinh one we folt was the best
to operate the unit. | .

Q@ Did Mr,., Meyers have any ex}mx.mma in rumning service
stations at that time? A. 1 don't believe
be was ever a manager of a umlt. 1 know he drove truck for
Mobil OLl Company at the time. He had experience with oil
companies. He had wentioned tome, if I am not mistaken,
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't:hat: he had worked, ym know, #s & mechanic, or part-time

'Q. And :m Ron M&wm did attend a four-week training

_Was no escrow, Back during those times there was two ways

‘that you could do a dealer change. You either put it in an

' gave you a ninety day notice in some instances we would take

in service statfons. I don't believe he was ever a

manager or had leased one before,

e ALl rig,ht:.’ And so, is there a school that you have to
send people to before they take over one of these leases?

A Yes, that 1s correct. The company requires, here againm,
as part of the training end background, In fact, we pay the
individuai to att&ad a four-week dealer traiuing school.

school at your request? - A That is corrvect,
Qe And then 'did the sale take place or the transfer take
place? I knap calling it a sale, but the sale of an
lnventoxy? A Yes, We gm: a lictle
bit different situation here. Under the circumstances there

escrow through an escrow company or in a case where a dealer

what we call the !;ill. which 1is a texm in limited
sec_‘tmmnt; and we merely purchased back, Unfon 0il Company
purchased back the entire inventory of which this
documentation is in front of me. |

Q- Would you read the note on the back of it, Defendantls
Exhibit what? ' A This is number
61669, exchange mumber, D-4, | | ,
Q@  De4, That is what I am talkking about, ¢kay. Thank
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you, That D4 tepmamm what?

A. D& mpumnt:s & till, and it states right on the front
of it, this was service station nuuwber 3538, dated 2.6-1970
from Yule Lazar, 411 West mewthur,}m the seller, The forms
wore all prepared by me, They are all in my handwriting
except for the pwplm signatures, and it was sold to Union
oil cmy, S$an Francisco,

Q. By Yule lazar? & it was sold from
Yule Lazax to Union 0Ll Company.

%  And not to Ron Meyers? A. No, sir.
Q. Then how did Ron Meyers get in the pilcture here?

A Well, the day this change was done, the three of us
vere together all day leng, My, lLazar, Mr, Mayers, and myself,
and two seperate inventories were taken, ome tramsferring all

.of this back to Union.OLil Company, another ome tramsferring it

from Union 0il Company back to Mr. Ron Meyers.

Q  And s Ron Meyers' mame on any of those documents?
A. No, sir., HNot these copies hm:#. These wae #12. Mr..
lazar's copy., They are all signed and initialed by Mr.
lazar, uot:ﬂ.ug sale back tm Union 04l Company of sexvice
station inventory. |
Q And your testimony is that Un&m 0Ll then sold the
inventoxy to Ron Meyers? A That fs correct.
Q What dld he pay for i¢? A Wwell, now
here I am gdag to go off my mm,v again, I believe at the
time Mr. Meyers was not financially able to purchase the




Py

10
11
12
13

14

16
17
18

19

© 20

21

22

801

entire smount of this inventory, which was $4400, and we had
two ways et this time of déﬁng a change where the dealer did
not have the esit:ire smount in actual cash to take over the
inventory. and I believe in this particular case we put the
oil in what we call a thirty-day account, which was
approximately $179, and the remainder of the mexchandise,
which was what we classified as TBA, then theat refers to
tires, mmrm, and wmmwy items and aquipmnt was put
on & note, amd nnxml procedure on a note is that the
incoming party pays mnt:y pevcent down plus the tax, |

And then the balance ie put on a thirty-six moath note,

thirty-six equal monthly payments,
Q. ALl right. So any note that would be mdu ~out for

~the inveatory or anything mmdms;. the service statica

would be done by you people, wouldn't 1t?

A, Yea, that is correct. |

Q And do you recall what kind of a down payment ~»
first of all, what was the selling price, the total selling
price was u&mtz? ' A. !ﬁw. here agein I
have Mr, Lagzax's copy in front of me here, going from this, |

~ the total price was forty-four tem thirty. That imcluded

eqipment, tires, batteries, lube oil and loose items.

Q.  Jnd let me ask you this, to sell that inventory for
$600, vhat would that be in your mind?

A what? This inventory?

Q. Yezh, ' A You couldn't sell
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this inventory for $600, It is forty-four ten thirty,
Q Oikay. So you made out a promissory uote for Ron

Meyers or m company? » ' A Well, the

company, yes, ILike X snw, if my memory serves me
coryrectly, could have been done nithat that way &r in.
another manmer, The TBA could have been put on what we call
the revolving eccount and within thirty days ome third of
it would have been due: However, I doubt if we did it that
way at the time because the question was money to atart with

A2 far as one thivd of 54400, would have been a lot J;argéer

than the twenty percent down payment plus the tax, then the

thirty = gix equal monthly payments. This gave him reserve

cash to operate that statiom rather than draining all of
his cash off, you know, and then not having cash flew for

1 tha tmming of the unit,

Q  Aayvay, he mde a whamual down puymnt?

A That is correct, - PR ;

Q  More tham $6003 A, Well, tweaty
pexcent of this particular inventory here plus the taxes

would have mobably came ¢lose to about a thousand dollars,

G All right., Now you were the mmsmmiw of Union

(1§ § that: took the. immatmy? ' Ao That is
correct,

Q And you did that, first of all, with both people
present? , A .' Yos, |

Q. And did you covér every item of inventory?
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:mrehandisa and reseil it.

QR nrw Rou Meyers express any dissatisfaction at this timd

A To my mwwga we immewtad tiw whole station,

< ~ Ckay., A There nay have
been 8 couple small items which was left to the dealers’
option. I'm not, ¥ just, this would have been the bulk of
it,

i ist we ask you again, both parties were present when
you took the inventory? A. That is correct.
Qe Cne signed of £ , ¢id they? A Un~busm,

Q. The other one signed on? - A " Right,
separats papers.

Q with you? | A That's xight.

Q Ad was this deal faiv? o A. Absolutely,

it was the same prices wwntiélly that was originally
purchased from Mr. Moore bvy Mr. lazar. We pmever try and sell
a station as far as uhé merchandise fn it. We will sell 1&'
at exact seme price from each dealer because it, it would be
against fair trade practice. You can't make a profit on

inventory when you are mmlﬁ selling out your inventory to

an incoming dealer because he ia going to take that

with either you or Yule Lazar? A Net to my
recollection, no.

% and let me ssk you another question, how long did Ron
Meyers have the service station? A. 1 believe
it was about, I'm going to guess becausec we are going back
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Q. Did you get the service station back?

’

seven years, but it was a short tim » axound four months, I

would say, foux, wmaybe five,

A Yes, sir, It was a little unususl circumstances, One
of my dealers phmed me up and told me that the unit was
closed one day, and I went down and I mauldé‘c find Mr. Meyers
and we have what we call an abandonment clause, if a unit is
lefe sbandoned for forty-eight hours the company can regain
the unit back, and the imit: was definitely left unattended,
locked up for a mﬁiw .uf two days or more, and evan’tualiy
I was finally able to reach Mr, mwrs, and we did eventually
#ign a mutual cancellation ag&aemnt. But at the tiwe I had
taken steps to get the unit b&ék on an abacdonment ¢ lause
because it had been left closed for longer than fwﬂ;y-eisht
hours. | | e

G Now, to your knwladga' had that service staticn been
burglaerized during the time that Ron Meyers 'had' 1e?

A It is possible because the unit had been burglarized,
breaking and entering, that‘ 1 can remembex, X don't remember,
I can't rémmber how many times, but it hed been broken and
entered into more than once. And it is very possible that,
well, I'm almost positive that it had been broken into. In
fact, when both gentlemen had operated it, it had been
broken into at least mce.undm‘: both operators,

Q You are pretty familiar with the Oakland areas, are you
aoL? o A Well, yes sir, I was
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raised in Richmond. I went o High School {n Berkeley.

and I grew up in the Bsy Area. Then I worked there for Uni
0Ll for two and a half yesrs in that field, went through ther
80 I'm pmtty familiar with the entire Bay Area.

Q- Do you know & gun stoye + @ 8poxrt shop by the name of
Siegle's? ~ A Yes, sir it 4s

located on the corner of San Pablo and Macarthur Boulevard in
Oakland,

4 How far is that from the service station?

A, About a mile, I wouiﬁ say. The station {3 located up

about one block from Kaiwr Hmpieal on the corner of
Broadway end Macarthur,
. Oleay,

MR, FESTARINO: I think that {s all that I have,
Thank you very much, | | |
’ . MR, ROBINSON: I jtisf: have a céuple quick question
CROSS-EXAMINATI ON
BY MR. ROBINSON: |

Q. Hr. Vola, is there anything in the transaction of this
swviw station that you told us about that would prohibit
Kon Myers from making a pxmium:y note to Yule Lazar such
a3 for good name of the business and things 1ike that?

A There is nothing in here that would prohibit that, no,

. Secondly, when did Mr, Lazar buy that station, lease
ice | A.
right here in front of me it would have been Octobay 17th,

According to the record
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1969, , o
Qe Okay. and I take it that Mr, Lazar was mreened by

‘your people to see if he could run a service station?

A. Well, that is correct, by we,

Qe GOkay. And Mr, Lazar was also given this four weeks of
traiﬁing? : _ : A That is correct,

Qe Okay. 4and Hr. Lazar then gave you ninety days' notice?
A. That is correct, ‘ |

< Gkay. When did he sell t;iwx station?

A. February o6th, _ | .

Q& Of 19 -- | A ' 70

o Okay. S0 how ims' was Mr. Lazar in ‘tmkca!;ion?v

A. let's see, November, December, four mmtzhs.:

W Same amount of time as Mr. Meyers?

A That is correct. | |
G Now, dic’if Mr. Lazar lose a lot of money selling this
‘station? | © A No, he didn't.

N Okay ., A To ny knowledge,

Q. Ckay, What about t;.lj:ings like, do the agttendants in
the Union 76 station, do they wear uniforms?

A. Yes, sir, | .

Q. Who pays for those? A. Well, the
dealer,

Q. The dealer? A Unless the dealer
has -~ each dealer has a different qpf.im on that, Some of

the dealers charge the employees, some of the dealers pick
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@ and that individual desler contracts out, I take {t,

 inventory,

A, That's right.

up half of it, some of the de'alers pick up all of {c,
e It is up to the individual dealer?
A, rRight, -

with various clesning sexvices to clean the uniforms?
A, That in correct .

Q You don't have anything to do with that?

A No, | | |
G What about thinge like, oh, say coke machines, vending
manhim‘m in the sexvice station area, is that up to the
individual dealex, also? A. Here again
that depends, In most cases they are leased by the dealer
from the particular coke company, whatever it way be. Aﬁd' in
some cases the coke machine is cwned by a dealex in which

case he might keep it or he might sell it as part of the
Q. Ckay. Sell it to the person who 1s buying his station?

Q Ckay. 1 just want to get one thing dear in my wind,
This service station that we are talking about s located
at 411 Macm:hgr Boulevard® S A. Yes, that's
right, We&t Ha;:Arthur.‘

Q. ad giegle's Sportsman Supply is it 508 West
Macarthur Boulevard? | R A. I'm not sure of
the exsct address, I know it iﬁ on the corner, just off the

corner of Cutting and San Pablo -- excuse me, MacArthur
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Boulevard and San Pabio;
Q. Okay. #and if the dwnar‘ofgiggiaia were to testify
that it was at 508 West Macarthur, would you believe that?

A Cartainly,

Q. Okay.

| MR,}ROBINSO&: Thank you, I have nothingv
further. , ' ’
| | " REDIRECT EXAMINATION
BY MR, FESTARINO

Qs 1s Eéﬁ right next to the service atation?

A. No. | | -

Q.  Still a mile away? o , A, I wbuld say yes
Q. et me ask you t:h:is, you took the inventory of that

service station, was there a coke machine there at that time
A.  May 1 look at the -- R

Q. Of course you can, _ A There was
a coke machine at the service station, but I don't see it
on this inventory list.

Qe What daés that mean, you don't see it?

Ao well, that could be that the machine is owned by the

| particular company, Coca Cola Company, and I am not sure tha

I cannot remembexr, May I check this other 115& to see if it

- was on there?

It isn't listed on the equipment here, 5o I don'
know who the cwnership of the coke machine belonged to,
Q@ Okay, Let we ask you this, the good name of the
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businaaa, if a man van éhaa for a moath, would he have a
good mune to sell? | |
| MR, ROBINSON: Objection, calls fox speculatiom,
THE CAJRT: The ohjactiom.is sustained, It calls
for an opinicn,
& (By ¥z, Pestarino) ALY right. Does it take a while
to build up good name ox what we call goodwill?
MR .Ekﬂalmﬁaw: Objection, calls for speculatiom,
MK, ?ﬁﬁ?ﬂﬁlﬂﬂ:‘ He {5 & representative, He is an
expext in the field,
MR, ROBINSON: Some people can build 1t up over-
night by giving free gas,
THE COURT: Heo. Overruled. You can answer that
Mr. Vela, if you can. |
- THE WITHNESS: Would you repent:‘t:he question?
MR, FESTARINO: Yes.
Q. (3y Mr. Pestarino) Can you build up the good name ,
doeg 1t take some time to build up the good name or goodwill
of a busiu@aa, setvimm station? ‘
MR, ROBINSON: Objection, the question is vague
and embiguous, "some tme," |
Q. { Ey»Mr. Pestarino) Wwhat period of time does it take

 generally to build goodwill or good neme in a service

station? A. Well, I don't know, to
build a good name, I would say, it is hard to put a time
limic on 4t. A paxsad hies tp'maet'the public, he has to
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_ Bet to know his customers. He has to get the ‘trust and

cmfﬁame of his customers, and he has to get the repeast
bq.simsa.

Q. iet we ask yciu thias, did lagar do that?

A. I believe he attempted to do that,
Q Did he? | A. Well, he wasn't there
long enwgh. o ‘ |
Q@  Well, tell us a little bit about his business, how
he ran his business? ,' A. Mr., Lazar?
MR, ROBINSON: I'm going to object. This is
beyond the scope of cross~examination. , |
MR, PESTARINO: The reasons for his opiniom.
MR, ROBINS(N: Still beyond the scope of cross,
THE COURT: No, overruled, -
THE WITHESS: Well, Mr. Lazar, 1f I remember

‘correctly, was an accountant by trade, very neat »mnzhm,

very presentable. I believe he put in a good effort: at
at:t:empt::lng to do thiu, and normally we look for someone who
has a good business background., And at the time I figured
that Mr. Lazar would be ideal for this unit because of his
accm,t:i.ng knowledge, And you, also, look for a good
manager, You try to £ind s waneger. It takes more than a
mechanic to run a unit., and part of the pc:éblem though 1
believe was the lansuaga ba::zier and the sense of knowing
the . cuatma and knowins the people, I don't beliwe Mr.
Lazar had been here lmg enough, and I believe he had |
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trouble with trying to :wm tiw _people working for him, aad
I think this was oene uf his bs.mat: probms. and m'obably ‘

& lcetle bit 4n general with the public, too, understanding
‘people, in that sense. And I think this was the grestest

thing that eventually he ceme and said, "I want out. It is
not wy cup of tea."
Q So what is your opinion about his good name, as far as
the seivice 'atstim was concerned? Did he have ft?
A. Ch, I think that the people that came in there
probably liked him, I jumz don't think thatle evex, be ju&t
didn't give it enough time or he couldn't give it enocugh
time, let me put it that way,
Q. Okay. |

MR, FESTARINO: Thank you very much,

MR. ROBINSON: I just have one other que stion
now, one other question. | |

'RECROSS-EXAMINATLON

BY MR, ROBINSON: |
Q. Would you say that Mr., Lazar was a shrewd businessman?
A He was a shrewd businessman? What do you neen by
that term? |
Q. Whm: I am trying to say is, do you think that Mr,
Lazar {s going to go into something and end up taking a
huge loss on ft? A Well, nobody intends to
do that. Anybody that goes 'info business doesnt' intend
doing that, no, »' | |
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‘were, as far as, oh, being able to get money out of a

what you are referring? I would say Mr., Lazar had a better

Q. Ia#t me ask you thfé, in terms of -~ I take it the same
‘things that you have told us about Mr, Lazar apply to Mr.
Meyers, too, look for the same qualities?

A.  That is correct. |

Q- And as to the type of, the type of businessman they

business directly and indirectly,'would you put them both

in the samalplane or would you put one ahead of the other in
terms of background and things like that?

A. All right, In terms of educational background, is that

educational background than Mr, Meyers, but Mr, Meyers had
the willingness to learn and he had the aptitude to learn,
MR, ROBINSON: Thank you, I have nothing further.
THE COURT: May I ask you just one question for
clarification? When you menﬁioned the word "inventory,"
does that émbrace only gas, oil and things of that sort, or
does it include, also, such thingé as hand tools, tire
changing tools, the usual acouerments of a gas station?
A. Yes, sir., In the particular case Page 1 lists the
equipment and if I may, theequipment, for instance, was the
gear oil, visatrum, chassis air lube, swing spouts, gas
hoses, air and water hoses, signal bells, impact guns,
rotor stamp machine, battery charger, battery tester, and all
of the equipment of that nature, Probably the only thing it

would not involve would be hand tools, Most dealers either
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off,

| take their hand tools with them or, perhaps, they sell them

THE COURT: Thamk you, sir,

THE wiTﬂﬂﬁﬂz You are welcome,

THE COURT: Any other questions?

You are excused,

(Witness excused,)

THE CQURT: AlL right, ladies and gentlemen,

we will cake our ooon recess aﬁ this time., Iue o &

witness scheduling we will not resume until 2:00 o'clock,

So that will give you an extra half hour to wander around

and do some things on your own, We will see you at
2:00 delock, You will keep in mind the admonition I have
given you before, The defendant will be ordered to return

at that time, also,

recess., )

(Whereupon, Court adjourned for the luncheon

u*ﬂﬁ@muu
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© APTDRNOON SESSION |
March 23, 1976.  2:00 o'eclock p.m.
(Pursuant to recess, Court convensd, and the
following proceadings wangMaa;)
| THE COURT: Please haﬁaaataﬂ. ladies and gentleman.,
Let the r@aéxd show that the jury is present, defendant and
counsel are present. All right, six.
MR. vﬂﬁwhéinaa Thank you, sir. Call Dr. Nidever.
I know I mispronounced that nawme. That 1s Nidever.

JACK HIDEVER,

called as a witnese on behalf of the Defendant, being first
duly sworn, was examined and t&atif&&& as followe:
DIRECT EXAMINATION
BY MR, PE&TARIKQ: ’
¢ Would you kindly state your name anéd spell your last name

A My name is Jack Midever, last name is N-i-~d-e-v-e-r.

o And your address, Doctor? - A 160 Saratoga, Sulte
38, Santa Clara. \

1] And what 1z your ocoupation? | 2. I am & elinical
psychologist.

Q Do you have to be licensed to be a clinical psychologistp
A Yas, I do.

2 By whom? A gtate of California, Board of
Hedical Examiners.

) Are you licensed? A Yes.

43 Will you tell us what your qﬁalificaticna are, starting
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with your universicy training. all éz-thm,way up to the
present time? A  Started in Presno State College, went
there a couple of years. ,

0 What yeaxr? # 19 == right after the war, right
after World War XX, '46 to '48. | Then went to Pomona College
whéra I graduated with a Bachelor's. ‘Then I vent to the
University of Pennsylvania in Philadelphis from 1950 to '52,
11 Paychelogists are not afraid of mikes? (Referring to
microphone.) A Well, I'll try pot to be. I hada
Magter's Degree then from the uuiveraity of »nnnaylvania.

¢  what year was that? A That is 1952, I then
transferred to the University of*Calirernia at.Los Angalas,
and tock a Ph.D. there, wmrkinq*ﬁﬁila.i was doing it, so it
was rather extended. I got my degreeo in 1959, Then I went
out and worked for awhile and went to an analytical institute
iﬁ Zurich, Switzerland, in 1962 and graduated there in 1965.
0 What kind of an institute 4id you graduate from?

A This is an institute of analytical'psychnlﬂgy. Tt ia
the work of Carl Jung, of Jung, Freud, and Adler.

g And you have been 1n,9rivate pxanﬁice since?

A, “ About ten years. J ‘,‘ |

) Ten years. ‘tWell, let me ask ymu this, do you ﬁalonq té
any paxtiaular‘baards? A I have been active in the
State Association for a numbar'cﬁ‘ymara. I am not right now.
I have edited a newsletter, was on the Board of Directors of

the State hssoclation ahd their division in clinical
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psychmlmgy and was on the mmaxa at Directors of California

Pwyahclagical Health Plan. prmpaid mental health plan for two

YEArS . A
43 Now, are you a Diplomate -- A Yaa.
143 ~- of any institutiona? ' A I am a Boarded

paychologist, American Board of Professional Paychology.

4 wWhat does that mean? What do you have to do to becoms
a Diplomata? A After you have five years of practice
you can be examined to see if you gqualify az a Boarded
gaycholoéist. 1t was a matter of two days of examinations,
much of it in an oral base, and»wﬁat I really 4id was to go
down to Los Angeles and interview some patients there and
report on my diagnosis, and thingﬁ ﬁhmt I saw in these p@&plﬁ.

And then the people who examined me then said that they were

2 Do you belong to any professional associations?

A Currently the Ammriaan Paychological Asscociation,

Q And nad‘yau done any teaching in this particular field?
A I have done a little Bit of teaching at Sonoma State
College, at the California School of Professional Psychology
in.gan Francisco, and mama~&xtanﬂimn work for the University
of California, berkeley. |

G Would you tell us what a psychologist is, and then maybe

(58

what a clinical psychologist 18?7 A  W%ell, a psychologis
is, there are about 40 divisions of paychology ranging from

the study of development in children through the aging process

g1
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‘paychotherapy, diagnoses.

| 8 Yeah. Poychotherapy diagnosis?

- 817

through very rigorous w-

g Let's not get intu~the‘agiﬁg Process.

@ All right. A Psychologists are trained
esgentially to do research. Their training is aimed at
producing new information, finding different ways of under-
standing people, behavior, akplaining tha way yvour senses
work, how the aging process proceeds, hov the developmental
pleture comes along, how it truly develops . The ¢linical
paychmlagiat ig, he is wore inclined to do the clinical work
which is to attempt to apply & lot of these findings so he haT
to be gualified in research, and then he is attempting to do

44 What is psychotherapy? = A What is paychotherapy?

L Diagnosis is separaté from peychotherapy. Psychotherapy
is a variety of means of trying to make a person, allow a
person to hecoma aware‘of‘whatgﬁhay are doing hecauze most of
us are farylaus sware of what happens to us and what we do\
than we truly, we ever truly know.

0 Well, in a general sense, hoctor, are‘you ~= it is really
a study of human behavior, isn't it? Generally speaking or
generically speaking? A A1l of psychology could be
subr-assumed under that, ves,

) ¥hat does a clinical psychologist do?

A Practical matter he seas ‘clients in an office freoquently
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|or in an institution.

r

MR. PESTARTNO: 'ﬂali;iahywmf, are thafﬂyany_
questions about his qualifications?

MR, ROBINSONM: Your Honor, I am going to reserve
any quaﬂtionm T have of the doctor since Mr. Pestarino didn't
tall me which witneas hé is going to call. I am unfamiliar
with this yartianlar ﬂoamér, so I anm going to reservae these
questions, if T might. |

THE COURT:  But at thalmamant with regard to

qualifications do you have any questions?

MR. ROBINSON: No gquestions at the moment subject to,

of course, later on.
THE COURT: Sure.
Y} {8y Mr. Pastarino) Now, Doctor, you know David 13m#11,
the defendant here? = A  Yes, I met David.
Q and at nmy reguest you went to see him?
X f@s, I did.

2  When &id you see him? A Ig it all right if I look

at my report here?

| THE COURT: Sure. You may lock at vour notes.
MR. PESTARINO: The D.A. wants to look at your notes
THE WITNRSS: Anybody is welcome to look at them.
THE COURT:  All right. You look at them and if

coungel needs to ~-

THE WITNESS: Okay. Let's see, I went to sea David

at the jail on the 11th of March, the 13th of March, and the
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' &-_.‘Th@’first day I simply spent a session with him talking.,

who speaks Arabic ver? wall to come with me and help rme

.

14th of March.

Q {By Mr; P&ﬂﬁarinw)“ And did §6ﬁ go to see him alénm?

A The firat two times I went alone. The third time I took

an interpreter who could speak Arabilc.

vl and what was the purpose of your seeing My, Ismail?

A My purpose, as I understood it, was to evaluate him, to
offer any explanations or information that I could about what

led to bis actions.

Q Dkay. And & total of how many hours did vou spend with
him? Can you give me some rough idea?
A About saven-and-a-half hours, somewhat short of eight

hours, somewhere between seven and eight.
Q0 At the jail? A At the jail.

@ and on these dates tell us chronologically what you did?

I mean, I wanted to see, I wanted to be able to relate to him
and not bring a lot of strange things in on him xight away.
So we sat and talked about 45 minutes about what had happened
to him. Wthen I cdm@ the next time I broug&t a fair saelectiol
of tests, and we started to work and we worked about three
hours Qoihg through as many tests as wa_couiﬁ at that time.
We got o a kind of block place where I was having difficulty
going ahead bacause we had a language barrier between us.

And so I asked someone that I have known in the schocl system

interprmt what David was saving. 8o we were speaking, they

o

[
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were spaaking in Arabic part of thw time, and were kind of
exchanging, so it was Znglish and Arabic. o

1} All right. How, 4id you administer any tests or glve
any tests to David Ismall? a Yes, I did.

0 And how'muny tegts did you give him?

A About 12,

] About 12 tests? A Yes.

a Tell wme, are the testa that you gave him, are they
raliable tests? A Our psychologists think so. They
are standard tests. |

o1 And are they given throughout the country or the
countries by psycholoaists? | A Well, the tests that I
am using here, not all of then Arm used abroad. Some of
then are. Some of them are Jdeveloped abroad., Most of them
are tests that ave naa&}throughmgtrtha United States.

11 And I ask you, are those tests reliable?

A As reliable as we can make them.

e So, can you tell us briefly what these tests wers that
you gave him? And maybe you ought to describe a little bit.
Pirast of all, maybe you ought to describe a little bit what
praparationé you make to giva these tasﬁa? Do you have any
particular paraphernalia, equipment, or what, in ar&ar'to
giva these tests? A I brought a boxful with me.

Q A what? A I brought two brief bags full, two
briefcases full when I came to test him. My preparation,

in part I went out and read something about the Assyrian
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church, which wasn't too hard to find, and I made, I took a
look at the kind of language that he was accustomed to spaak

in the course of my testing him.

g In dthar words, Doctor, axcuse me for 1n£arrupt1ng you =
A Yes,

G -~ hut I, if I don't spaak now I will forgat mayhe.

But 4id you obtain a history of what happened from the
defendant, David Ismail? A I started by asking him to
tell me everything that he anuld-r@m@mb@r about what had
happened to him, yes. |

o And did you talk to somebody else about what had happen~
ad? A I talked to Dr. Rappaport, Dr. Walter Rappaport,
We talked on the telephone for about 23 minutéa« |

Q Did you ever talk to me about what had hﬁppanaﬂ?

A T can't rama%&mr_talkinq to you very much about it.
g . Okay. Aii :ighﬁ. So yoﬁmébtainmd a history‘ﬁs b@nt
you could from David Ismail and from Dr. Rappaport?

A Yes. '¥mﬁx investigetor, Mr. Rernandez, gave me a few
bits of 1nfbrmatian‘aa well.

¢  Fine.  And then the naxf,éhing you 4i& was to administer
gome tests? L Yes.

0 All right. tow, tﬁli us about the tests?

A All right. The first -~

0 It might simplify things if vou can, just write on the
blackboard or plece of paper thﬁ test, Wouldn't that be

sgreecable?
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hely us understand,

THE COURT: o objection. -

THE WITNESS: Whatever is convenlent. T am just
as happy to talk it. v :

MR, FESTARIHO: Whatever is eagler for you and to

MR, ROBINSON: Perhaps we could have the doctor step
to the board and dizgram his tests for us, I have no
objection to that.

MR. PESTARING: All right.

THE COURT: I assume some of theze are written te&ts
oral tests? |

THE WITHESS: Y 4idn't -«

THE COURT: Multiphasie?

TRE WITNESS: I didn't use the wultiphasic. About
all I ‘can ﬂm raaliy ia put up thara the nawes of the tests
that I used and the ganaral kind of level of finding.

MR. PESTARINO: ‘That is fine.

wﬂﬁ COURT Pefhapﬂ you could do that;

MR, vmswnmfﬁms Then we can talk about it more.

THE CGURTa _Thwxw is & microphone if yém can hold it
and read at the same tinme. | B

MR, PESTARINO: You don't write like all déaﬁors.
do you? |

| THE WITHNEES: Is it all right 1€ I print?

1 think I will put these down the way that, the way

that I wrote them up rather than in thm‘wrder that I gave thep.

i
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That is the structure that I have. -
| MR. PESTARINO: All right.
THE WITHESS: Actually maybe I hetter put the first
cne up here. The first thing that disturbed me was, I gave

n&via whdt i called wmvim that going to ba readable?

1 1]

MR. PRSTARINQ: No, not for mas. I am blind. Can'f
you use a black crayon?  That is batter.

THE WITHESS: The firat thing I gave him iu'cuilaﬂ
a full rangs vocabulary test. It is a vocabulary test, and
in talking to him I rmc&gﬁixaﬁ that if I weren't very carveful
we got a block and we didn't understand each othér.‘ 80 I
have had aome ax@arimnca with foreign language, so I started
trying to do the best I could to understand him. But I
thought I better scale him -~ thaﬁlia not right. "

- 80 this scale that zays. sgual to or less than I.Q. of
40, thiz 1s no Aisrespect to David, this ls just & scale
vhere I show a variety of pictures, there are 16 plates wikh
4 pictures each on them, and you give the person a word and
you say, "Pick me a plate. Pick me a picture.” And you
gstart at rather straighﬁfarwar& lavel and maybe you have a
picture of a pair of, some athletes doing something, and 2
people sitting in a amrma#, anﬂ thﬂy look as if thay might be,
as if they might he o woman, and the gquestion might be, "Can
you pick which wmra iz ‘condolence’'?”

MR, moaxnsom; Excuse me, Your Honor, I have had

psychologists bhefore and I think it is beneficial to the jury,
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and parhaps easier for the doctor, perhaps he would mark
those pictures that he showed the defendant and we can intro-
duce those into evidance so the jury can see the sort of
pictures we are talking sbout.

THE COURT: I would have no ohdection.

THD WITNESS: Be fine, except I &idn't bring them,

MR. ROBINSON: We will got them.

mH%'CﬂwET: That can be taken care of later.

THE WITHESS: Okay. Well, in any case, the problem
was at the base 1ﬂvu1‘with the least load on him in terms of
his langﬁagm, how caul&_x find out what hiailaval of language
usage was? S50 I started uaing th@aa simple picturas which
we can use on anybody from a 2-year-old %o an adult, baeauau
they don't require very much language. ¥You start smyinq the
word and oo up the scale in aiffiaulty of the wnrda, and you
keep asking the porson which of the 4 plctures looka most 1lik

B

that particular word. Hew, David talks pretty well. There
ian't anything wrong with hia'ganaral lavel of int@lliqance.
It may not ba axtramrﬂinarily high, but he is not retarded in
any general ‘sense that I can understand. ' But in using thasge
cards I discovered that his language usage ism about between
an 8 and a 12-year-old child if it is English. He speaks
Arabie, and I can’t touch Arsbiec, and that is his second
langusge, and that iz the language that the interpreter and

he spoka. It w#a the second language for each of them. He

happened to be an Egyptian Creek. Ag far as I could see the
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‘with it and asking very shoxt and precise gquestiona. I

| becausa one ot_the things that people that don't hava

gpoke very well in this ianquaga, and T was following them

as closely as T could with the hand motions and all that goes|

think we ought to bear in mind when you put down an I.Q. of
40 for somaone on thiz kind of gimple skill, and the normal
I.Q. ig around 100, that we see David works through quite a
barrier vhen he tries to understand the language which we
are prone to use rather guickly, and as I say, any of us
would be ﬁoyalaa&ly lost if we tried to talk Acadian, or if
we tried to talk Arxabic because we can't, or at least I can't
Anyway, that is a pretty low ﬁcmrm. and when I looked at
that score I said to the attorney that it seemed to me that
it would bae very important to use an intarpraﬁar, and Y

thought perhaps he nesded an interpreter in the courtroom

tremendous language usually do, those of you who speak more
than one language, you talk to someone who is trying to learn
the 1angnaga; they listen b@tterlthan'they can speak it, and
they will kind of fake you out, and thay'll gé ﬂlong like the:
understand, and then you caﬁah tham‘ana you realize they
aoﬁ'tlknow vhat you said. naviﬁ wags trying to tell me
aom&thing about a night flyer, and I'cauldn't understand that
When we got the interpreter it turned out that a night flyer
wag a hat. » | ,

v (By Mr. Pestarino) A what? A A bat. That w#a

nmy problem. But the ease with which you can get confused in

.




65

13

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

826

lanquagﬁ, and I,é&m wmmaraﬁ ydﬁ nbdding-ymnﬁ heads, that is
the way it goes. So I tried to learn German and I remember |
every 5o oftan they'd cateh me when I thought I was being
clever. fThen, of course, I didn't understand them at all,
This iz one scale.

Now, by contrast I'll use here, "W.A.X.S.," to use
the Wexler Adult xntalliganca Sg¢ale, and what I did here is,
I wsad the performance items which dén't require too much
language. ‘Then i ¢dn ﬁat another I.Q. And for this one
I got 91, which is, it iz pretty rclose to within the normal
range.

How, on this scale where there are things that voun
are asked to do that don't regquire too much 1anguaga usags,
ordinarily you would expect a person who has a lot of quick-
ness of mind to show it here, at least on one of the scales.
pDavid didn't really do this, but then he waz also undar the
stress of and he was trying to do it as well as he could,
As.fax as I could see he was also under some stress. Bﬁt\as
I began tb get these numbers, I hegan to faal that probably
David's basic abiiity 1&v¢1.'a# far as wafﬁould measure
aptitude in comparison to people of the same age, that it
was around average. There was nothing, he was not carrying
a very great aptitude to do scheolastic or abstract thinking.

How, X weﬁt on and 1 took the Wide ﬁamga Achievement
Test, and I checked his xmading'1QVﬁl and discovered that; of

course, that was pretty good, It is still about tha'saﬁe
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| words. Here he dropped down to an equivalent I.Q. of around

level hero. It is appr&ximaﬁaly equivalent to an I.0. of
90, and it is about, it is somewhere in the 6th grade level,
which for an adult gives about that range of 1.Q. 1In arith-
motic I am still trying to establish some of his ability
levels because it is important, his resources, intellectually
important to whatever is happ@niﬁq.- Hare ha'wam less
capable. Ha dropped down to about 80, and here we ars
working around Sth grade level. How, when I checked his
rwading levael with this test I Jjust uvsed single words. 50 I
wanted €0 sese what would happen 1€ Y gave him a real para~
graph to read and try to understand. So I gave him Grey's
Oral Reading, which doesn't require toc much in the way of
comprehansion, but you experience the person tryihg té

actually handle the language in a chunk instead of just single

70. 8o however mlﬁm we ses David, he has got some problems
with tha English language, that he juat doesn.

I asked him if he read nawsyap&ré at home in Canada
because that is, of course, pretty good check, If y&n can
teaa a newspaper with.tha lahgunq& of the day, that means thap
you probably have pretty good ianquage usage. And I got the
impression he reads part of the newspaper, but he &idn't read
thewm through. Now, I may have misunderstood him. But that
is what I gathérad from him. Because I wanted to use some
other scales that involve color, and I was concerned abauﬁ the

possibility that he might have some brain damage from
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something Dr. Rappaport had said, I 4id what is called, X
used the Devorin Pseudo-isochromati Blocks, which just check
you for color blindness. And he is not color plind.

You can't .read that, but you are going to remember
what I said maybe (r&iﬁrrimq to blackboard). So this is
color. And there is no problem with color. I then wanted
to know about sequencing activity.  There was a loﬁ af stuff
here ahout memory. So I started out with something called
the Knox Cube Test., - It is something that was used at Ellis

Island in the early part of the century to screen people who

could not speak English. Here he did quite well. An equi-| e

valent mental age of arnﬁnﬂ 16. And this is, simply there
are five essential bloaka'pxnna&Ata a board. And with a
pancil, both of you having pencils, Dave takes a pencil and

‘he tries to follow the pattern I trace, and I start out going

Do, do, do," and he'uan do that. When you get up to whare
you are doing 1t 6 times it gets sort of complicated. But
it is a great screen in terms of how quickly or how well you
can remember seguence materlsl. He did protty well with
that, and a mental age of 16 in terms of xind of aptitude
things isn't toco far from tha aﬁuxt range. |
How, I have now two or three othey scales here that
have to do with David's ability to handle menmory. One ia a
simple memory for design. In this he did essentially all
right. S0 these two are essentially the norm. Then X éid

a Bender-Gestalt. wa, the Bender-Gestalt was developed in
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Burope. It's had a 1at'ofbprmgrésa since then. It ig
non~geometric design, and the requast is sinply that you
copy them. And you can copy tham while you look at them.
In this scale you look at 15 damigna, but you only get to
look at them for 5 seconda, then you hava to redraw them.
So you look at cards and the designs get more and more
complex. And then the question is, how good does your
nemery work. His visual equipment ﬁmrka pretty well. So
he gets a norm here. With the Bender-Gestalt where you look
at the design and copy it you can always see possible brain
damage problems. We have another procedurs we use here now,
is called background interference. What ww.dg; what we do
to make this scale more difficult, is on the page where you
are to do the design we gimply put many, many wiggly lines
through it, and this is like noise, and then the request is,
now, you please dopy these designs just as you did the firse
time on a blank piece of paper, . Now, copy them and try to
ignore these wiggly lines. What we have discovered in
psychology is, this is one of'thw most 5angitiva devices to
expose brain'&amagm,'bfainlﬂisfunatian. Central disfunction
tends to appesr here mota‘quiekly, &0:& reliable than it does
with almost any of our other scales. On thig acala he did
indeed get a score which put him in the mild organic impalr-
ment class, which neans that, as he told me, that he had an
injury as a child. v

Gee, I don't write very good.

it
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| any central nervous system problems. They are fragmented

knd I'm going to say that his mild organic demage,
Pavid told me that when he was 7 or 8 he ran into a t@lmphoﬁe
pole full tilt, and he lost the hearing in one ear, and after
that time he didn't do very well in school and eventually he
dropped out. That is a long time ago. David is now, as I
recall, 40. He has had a lot of time to try to compensate
for whatever disturbance, whatever damage he experianced then|
You can't recover your hmaring. but you can try to recover a
lot of Qﬁh@: things. But nonatﬁaleaa, this background inter
ference procedurs which we call, “BIP," it shows that he sure
enough has some organic Qamage in his head. He really,
really does.

The next scale is called Hooper Visual Organization.

This is another scale aimed at, aimed at exposing any problems,

obdects, they are common cbjmata; -ﬁ@yona~who would live 19
yYears in canada(wmuld'knnw all of these objectx.A They would
kXnow ﬁham if they livgd in Europe, yhﬁth@r it is a Bailhoat
or teapot. But you show a picturé in which there are frag-
mmnts,}bnn they all fit together like a jigsaw. They are
lixe a jigsavw puzzle except you doh't have the pleces to fit
together. You must do it in your head. And the guestion
is, "What object iz it?" And that is really the only
regponge necessary to give. Again, David falls at a level
of organic danage h&xé. Now, this isn't a tarribly eevuf@

organic damage. He iz functional. I had sonewhat similarx

¥
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| prejective scales,  They are aimed at perscnality dimensions

thing happen to me as avéhild.- b4 hava some sympathy for
it. I had a ekull fracture, after that I just couldn't hit
a baseball. T just couldn't hit a baseball. I used to hit
them over left field. I never could understand what had
happenad, After awhile I realized I had lost my depth
pexrception. I didn't have the dapt& paxcgptiun I had before|
Thesa kind of things happen. Be, David, might have got a
stouter hit than I did, or laaaﬁi one. X ﬁmn‘t really know.
I then went on to what are projective gscales. I
think I will just enumerate them and I can talk about them
hetter sitting down., One is the house~tree-person drawing;
another {3 the Rorschach, aﬁﬁ thia‘iﬁ a series 05'10 ink blots,
developaed in Burope, in Switzerland. Than tﬁa Thematile

Apperception Scale which I will abhraviate TAT, and these are

And this one was developed in the United States by a man
named Murray, back in an ecastern university. Is that
sufficient as an outline?

MR. PESTARINO: Yesh. Thank you.

MR, ROBINSON: Could you iust, TAT, what does that
stand for? |

THE WITNESS: Thematic, like theme, Thomatlic,
Thematic Apperception Test.

MR. PEBTARINO: Apperception?

THE WITNESS: A~pe-pma-=r.
. (By Mr. Pestarino) Why don't you sit down, Doctor?
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A I havm'thr@a ether tests X havéd;i talke& abouﬁ. I
can now or later.
0 Pinish your tasts. A The HIP Drawing, the
house-tree-person drawings, the request iz simply that you
draw me & tree, and then that you draw mae a house, then a
PRYEOnN . If you draw a person who iz wale, then I ask that
you araw_& person who is female. And you can see a good
deal in an inﬁiviﬁual in terms of how they do these simple
things. Secause they kind of say things about the human
Leing, thelr absorption with the home, house, will come

thn@ugh‘in how they draw the pleture of the house, the sense

‘of thelr own life energy seemns to come ocut in a tree. Iz

You giva a poerson a gi@cé of‘pagar and ask him tﬁ.ak@tch you

| a.tres, and they draw you & tree with all broken off limbs,

and it looks like it's about ready to die, you are really
concerned because the sense is that that person psrceives
themselves as not having much energy to go and do anything.
These thingﬁ all psychologists kind of agree on. But we ao-
knowledge now this is an area in which we do a'lut of inter-
pretation in terms of what wa‘thiuk it weans. wWith the
figures drawings there is the same sort of thing. like a
perason draws a figurxe and &aeh'cﬁ the fingers are as sharp as
&aggnra; you might conclude that there is hostility in that
parson. ¥You don't have to strétch very far to consider that

there is a sharpness in the way they see other people and
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themselves., Well, we dig this. I also gave him the 10

The iamt ﬁwb I did with the assistance of the interprateyr
because it was too difficult, we couldn't Ao it without, juat

Rorschach blots, and k 4 gave him‘tha Thematic Apperception rauv

833

o &

between the two of us,

fi Lat me agk you, ﬂbatpx Lt I ,
A It's not vaiy good on David for me to talk about him

like he were a skelaton.

w@matimaa ~=~ let me put it this wéy, sometimes lawyers handle
whiplash cases where gomebody injures their cervical muscle

A Cervical disk, yeah,

Qo Yaah, or the disk, moatly the muscles whéra it doesn‘e
show particularly with Kwrayé. And sometimes pﬁ@pla'émﬁ,
fake this kind of a condition hacause nething shows on X=-rays
Ao Meehmn,

0 In giving these tests is there a possibility or a
probability, whichever, thae bavidJiamail aaﬁld fake these
tests in any way and get a result ﬁhnt‘ia consistent with

his history? A Well, T wouldn't want to gay that 1
have never been fooled but 1 think it is rather difficule,

X think it is almost 1mpoasib1uaﬂ~‘asua11y4a person taking a

psychological test, it iz 80 hard to understand what the
person wantg from you, you give them a strange task to do,
and they may be insulted, they may.think it i3 a chila‘s

& All right, That's al) right, Is 1¢ poanibla;'ynu kno+,

task, and they shouldn'e have to do {t. I Just don't know

L | | | J
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1n tha oxdinary run of 9opn1ati@n. I rarely see anybody who
I uhink 1w really capabla of ouemnnaavexing, aomabody who ia
using these very-carefully-thought-out procedures. o
o It always has ﬁistuihm& me a little, Doctor, that
psychologista can give a Rorschach T«mt.‘whiah I undexrstand
to be an ink-blot téat, dogs that make any sense, you make
any sense out of ink blota? A Well, it is like putting
a vacuum cleaner to aamebm&y'g head.

@ A what? A Wall, I say, it is somewhat like
putting a vacuum cleaner to somsbody's head, they don't know
what‘it is that youw are askinq them to sea, It is ‘
unstructured. I give you an ink blot, and I_aay to you,

*will you tell me what it can look like?" W@li. rem@mng,

| there might be mome things that you would hold back a little

bit or be & little sensitive about. . You might not say
something about a@mathing'that looks sexual to you, but in
the main the people get aqcupied‘with the things £hey see in
the blots, then kin& of without realizing it they have given
you the pileces that are kind of arranged uppermost in their

mind and kind of at different levels. They just kind of

exposed a structure to you of where their emotions, their

feelings, their images, their goals are in terms of theiy
TespoONnsSes . ,

143 Well, I suppose that I was,tryiﬁg to ask you, ien't it
ridiculouﬁ te give & teat.inVQlﬁing ink Llota? Can you lear
anything from that? " A Ybu‘rm putting we on.
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Q Well, all right. %hat'a vhat I'm doing.

A 11& seems to me it is5 a vﬁry valuable tualgvy !'hava{uaéd
it a great deal and I get a lot out of it. And it seems to
be effective. From what I —- my follow-ups, they seem to
ghow that it is rather accurate, what you perceive,

§  Now, was there anything else &ou did‘basidas take the
history of David Ismall as it relates to this case, his
religion, and so forth, and give him these tests? Wasn
there anything else you did that we should know about?

A I don't think so. | ,

Q All right. Now, what cohdiusiana did you reach from
all of these tests? What findings? . |
A Working through all of the material I just could not see
David as a cold, premeditated murderer. It does not f£it
any oﬂumy‘flndinqa. L R L }
11 Why do you say that? A  VWell, in the projective
material and in all of the interactions between me and the
interprater I saw a tremendous human sensitivity,-a great .
deal of empathy, a kina of a dignity. Thare were S0 many
ihherparsonal gqualities that I founﬂ_in my tenﬁa and in nmy
1ntaract1§na with David that for me to imagine him to coldly
sit down and kill somebody, it would seem to ne it would bhe
the same thing as he killed himéalf. It just doas not fie
the material I obtained from him. But that is, of course,
an opinion. It is a pxcﬁaesioﬁal,Opinian, but it is an

opinion.
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o Thig ~- I &1&, also, I 4id also consider --
perhaps T shouldn't interrupt you though? ' '

0 Go ahead. A I wag just going to say, the other
additional point that I thought was rather important, is that
if we‘aanaiﬁ%r‘that he has some central nervous system
dizfunction, that means that he has less emotional control
than an ordinary individual., That is ona of the character-
iatics of having a kin& of degraded nervous system, It is
net that controllable. It fires unexpectedly. |

) pid you find that condition with David Ismail?

A Wall, I certainly found the organic impairment.

Q ¥hich would be consistent? A Which is canalstaﬁt
with that kind of behavior. | |

0 And you fcunﬁ that through the testing?

A ; I found that thrmugh tha taatinq. |

4} | And you bhase that not only on the taatinga hut éo you
base it on the hiatory given? ~ A Well, we also know
that 1f you truly drink, and undarstand he had a paint n.8
alcohol content in his blood, if vou drink you also are
degrading, you know, y@ur impulse contrel. And when you put
those twa\piacaa tagetherg cha’impuléa cnntrol»being degraded
by the drinking and by the organic impairment, it means that
you x&ally.'it iz not a very caﬁtmnll&hle aystem. It doas
not compare with a normal human being in any way. I mean,
the actions then are not very predictable.

11 Pid he 1ﬁaicatm to you anything in the history that you
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A Yag, he did say so.

had taken from him that he was vary olose to his faﬁhér?
A Well, he certainly did talk very much ahout him, ves.
It was clear that he had a vory deep involvement in his
father, and a particular church which is gomnhined with a
sense of hin identity as a parson, as en Asayrian. H2 had
vary strong, had a very strong, a plecs here, three pieces
that kind of fit together, the race, the church, and his
father. Thayfjuat peem €0 have bacoms one.
2 The race, his church, and his father. Did he tall you
that some words were used to describe or -- strike that, |
Did he tell you that the Patriarch had used zome

vile words with reference to his father?

0 Would that alone be sufficient for a man like David, as
you know him through the tests, to hecome 1mpulaiva,taovtb |
speak? A I think the rage resulting from that kind of
thing is predictably very large, yas, not control.

48 Okay . Is your opinion -~ you talked about memory, and
nemory for design, that test shows that David Ismail was
normal; 4s that right? A Yes, ha is within normal
1imits. | | |

@ pid& Davig Iaﬁail tell you that at somoe time or anothar}
after the Patriarch had said something about his father that
he didm‘m'xgmamb@r whaz ha@panmdgﬂox quite some time afterwards?
A He sald to me that he really Aidn't clearly rewember

anything until he was taking a shower in the jail, from that

/ .
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time, from the words of the Patriarch until he was in the
jail in the shower, that is the first time he came back to
full awarensss. _ |

@ SBuppose I told you this, that he could remember pretty
¢learly, X think, everything that happened up to a cmrtnin
point, and then when the Patriarch said aomething about his -
father he indicates that he could not remember very much of
what happened until he took a shower. A Mu~hmm,

) Is that consistent with youx dlagnosia?

A - Well, lt is certainly not ineonsiat@nt.

11 Well, could - i@ that likmly to happen with a man such
as you know him here, involved in all of these tests?

A Thexre is, I have seen, and T h&v@ observed, dthmr people
have ebaarvaa‘that under a particular emotional load there ig
a thing called a fugue that cccasionally occurs in which -
43 What is a fugue? A ¥ell, it is a term to
describe a type of hysteria. ,

Q Is it something like somnambulisgm? Sieepwnlking?

A Bimilar te, except that to‘thﬁ outward person, to the
outward observer it would appear that the person is awake,
notykal@&p.

G Now, you started to say that it appeared what?

A Well, the person appears sssentially normal, that is,
you can talk and they will respond. It ia like being in a
hypnotic state, It is like I attempt to induce a hypnotic

atate in someone, and then I gat them to & nice level where
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something, and five minugas_latar;yuuswondar where you are

they are accepting me, and they will now accept the raality
as I provide it.  which is like, to help them stop smoking,
or, you know, lose some welght or remove some, rather, get
through BROme kinﬁ a£ painful experience that is hothe:ing
them., At that time the person can talk to you, but sometime
later when they are awakened they have no memory of what has
happened. You usually faailiuuﬁm this by suggesting that
they not remember, but it is a v«xyAaamman event, and when it
occure spontaneously we call it a fugue. And in this fugue
state it is like you almost pop into ancther personality.

You have got integrated behavior, you may function but you
simply have no recall of what has happened. One of the
simplest things that you can experience that is contemporary,
you are driving down tha freeway anﬂ_ybu are thinking about

becaugse you just coms back to wakefulness. Now, that isn't
altogether a fugue, but it is very similar to it. You just
simply did not have your attention there. fThere is no great
stress in that situation. Perhaps I am confusing the Court.
0 And to reach that fﬁgue state does the mild brain
imyairmant. does the alcohol, does the religion, does the ,
paternal instinct in his case, so to speak, do all of those
factors or circumstances cowmbine? A All those factors
make it, do indeed make it possible and probsble that he
could be pushed out of the pain of being where he is and in
the identity he is in, just kind of pushed out, you know, and
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momentarily not he aware of anything, not really be aware of
what he i{s doing. There is that possibility,

0  Are you telling us then, Doctor, that all your testing,
the hiatary that you have taken from uavid Isrmil), and the
resulte of your testing, make him out this peculiar person,
is that what you are saying? A I am not trying to make
him pecouligr. v: am trying to say that he can be more
vulnerable to this kind of an event. You know, I have only
his own report bhut he h@s‘tulé me of two previousz instances

in vhich he had essentially a blackout, and he didn't remem-

‘bar anything for the course of sevaeral hours, and the next Qdaj
couldn't, aidn't know all of these things that had happened
vhich he had done, one of which waﬁyto break half? the crockery

in the housa.

g;, So 1= it your upinian than that this particular parson,

David Ismail ~- what is your opinion as far as the events tha

transpired on the night of Hovember the 6th as he had given
them to you? B Well, I don't think that I am really

in the position to try to interpret whatevar the total meanin

of that scone is.  Like, that is a task for ~-

43 But give me your opinion aa»tn whather or hat it ia‘
conslstent with 8 porson that could (snapping fingers) act
spontaneously, No. 1l; Wo, 2, ¢oculd act and forget or not
remember, and act like he remwmhmrad? A My sense of
this man in my examination of him is that he Aid get pushed

out ¢f his ordinary consciousness and does not remember

=
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| tomorrow? = A . Sure.

& = Okay. Just a couple other guick guestions now,

9 Maybe four times. An&vho& 1ong have you been

bacause he was just in a different state. | |
o MR, PESTARINO: Okay. Thank you. That's all.
TEE COURT: Do you want to recess? _
MR. ROBINSON: Mo. I'm just going to have a few
questions for the Doctor, then I am going to ask him to come
back tomorrow, Your Honor, with th@ Court's permiassion.
THE COURT: Can you do that?
THE WITNESS: If you ask me to, I'Ll have to.
CROBS~-EXAMINATION
BY MR, ROBIMSON:
o Alllof these various tests that you administered to the
defendant, I take it you brought them with you today so ve

¢ Can you bring them so we can all see what thoy are

o What I would like you to do is bring every test that you
put on the board. Okay? A . If you wish.

. Have you testified as'an.éxparu witness in psychology
in the éﬁpariar Courts of the County of Santa Clara on prior
occasions? A  Several times. |
11 Okay. And how many would that he?

A I think I might have been in the Superior Court, maybe
with‘thiﬁ; three times, maybe four times.

practicing in this area? A Ten yoars.

841
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iy And do you recall the names of the cases in which you

testified in the Superior Court these thxa«‘drffoar'ti&ea?,

One was a man named Valdez.

Valdesz. Okay. Do you recall his firat name?
Ricarde, I think.

Okay. And what sort of a case was that? The charge?

The man had h&én in a holdup in a 7-BEleven.

D opoB P oo

Okay. Whﬁt other cases? o Well, I realize that
another one, I didn't testify, just simply aid some work for
Mr. Adams who is with La Casa.

0  Mike Adams, the dofense attorney? A Ma~hmm,

L Did some work for him? A Poxr anothexr person,
namé of Valardas, |

8  But he never called you to testify? A No, he did
¢ And 4id the D.A. ever call you to testify in that case?
A Ho. |

1) ¥hat other cases? A Well, it {sn't in the
Superior Court, but in the #ed&rnl Court some several, about
four or five years ago I was asked to evaluate & man who had

been inVOlvud in robbaeries of bgnks,‘ana he was sentenced to

| five years, and there seemed to have been seme problem in the

sense that my evaluation was somehow not given to the judge.
And he discovered this, and I ﬁn@n testifiad in the Federal
Court mot too long ago, about last year, and they decided to
essentlslly, I think, put him on probation at that time and
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they ended his tim& at &cﬂaiil bacauaa he had made a rathax
fine, he had become a counselor at MclNeill Island.

41 50 you never testified Lefore a Jury trial in the
Federal Court then as to guilt or innocence, you simply d4id
work like if somebody is convicted they go to the probation
department, they get payahiat#ﬁc hélp, psychiatric counseling,
that is the sort of wurk you did then? A No, I
testified in the court. The judge called me to ask me to
testify.

V) Was this in front of & jury? 2 HWo, it was in front
of a judge. | | o
0 Just in front of a ju&ga?‘ And this waﬂ.aﬁhat the man
had already been convicted? A Five yeara later.

0 Pive years later. Okay. What other cases?

A I think that is abaut_it.lﬁ_,

Q Okay.

MR. ROBINSOMN: Your Honoy -~ I hate to do this to
you, Doctor, but it is important in terms of bringing in your
material so that we could all review it together -~ I would
request that I can reserve my crosg-examination of the doctor
until tamérrow mbrning. - If counsel had told me that he was
going to c¢call this doctor I aculd have been ready for him,

He indicated that he was just calling Dr. Rappaport. e
hadn't teld ma &ny—af the witnesses that he is calling.

THE COURT: Well, lét'é approach the hench for a

moment.
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yv15;aschedule.;,_rt_ﬂo&unfﬁ‘mattarﬁﬁacgmuch, as x“reca1l;,which way

(niﬁcuaaiun mff th@ rmcaxd‘) o |

THE COURT: Can you come back tomorrow morning, :
Poctor? | | "
. THE WITNESS: What time do you want me to come back?
THE CQ&RTz How about 9:30 or a quarter to tan, and
try to get you out baefore noon?

THE WITNESS: All right.

THE COURT: Which would bae hetter for you?

THE wzwmassé\ What are the choices? Nine?

THE COURT: 9:30 or a quarter to ten.

MR. PESTARINO: Maybe we can work him in in the o
afterncon? v B _ . - »

Tﬁﬁ COURT: Would you rather go in the #ftmrnoon?

THL WITNESS: I am going to have to juggle my

I jJuggle it..
THE COURT: X think counsel would prefer to have you
in the morning.

MR ROBINSOMN: fThat is c¢orrect, while the taatimohy i?

fresh in the jurors' minds.

£33

THE COURT: Ladles ané.gantiaman, in view ot_tha facy
that this witness has testified and given an opinion, and
the District Attormey has not had an opportunity to examine
the besis for the opinion, I am granting him the right to a
regservation of cromawaxuminatiah until tomorrow morning.

MR, RORINSON: Your Honor, might I also obtain a copy
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of the doctor's report wﬁiuh I haﬁﬁu‘e‘bwan given up unﬁii'
éﬁis‘timé%' - e G ke s R SR

MR, PESTARINO: I'll give you one. |

THE COURT: We'll see that you get a copy or a copy
can be duplicated, .

THE WITNESS: 1Is there a duplicating machine here?

THE COURT: wharé is one in the building.

MR. PESTARINO: I'1l give him one.

THE COURT: All right. Now, ladies and gentlemen,
it is three o’clock, and because of the fact that it vas
expected that Dr. Nidevere would be here all afternoon no
other witnesses were scheduled. So we are going to have to
givé you the rest of the afternoon off, which I am sura‘;s
going to make you very unhappy.  m»havm been talking to N
counsel about the time of the trial, and as x_indiantéd‘tad
you earlier when we first were q&aationing you about being a
pxoapamtivu juxor,jweﬂeﬁtimutwﬁ-tha time about three to four
weeka, My record &hnwalthia is the 9th day, tomorrow will '
be the 10th day. Friday will be the 1lith, and we should be
finished next week, X wuuld.think‘aamﬂwhax@ towards the
middle of\thaxnext wmék. You will recall that yon will hava
Thursday off, but we will probably go to work Friday of this

| week. Okay. You will keep in mind the admonition I have

given you before and we will see you tomorrow morning at 9:30
and I will try to get through with my law and potion calendar
in time. And Doctor, you will be asked to return. And so
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will the defendant, My,

See you tomsrrow,

Harch 24, 1976.)

”J(Wharﬁupon, Courg adjaurnaa-until 9:30 o'clock a.m,,

=

Ismall wiil be orxdered back. Okay.

E
4
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:|. following proceedings were had:)

- present, defendant and counsel are fpresmnt, the jury is

‘present,

‘the witness on the stand at the time of the ad journment,

i’

| TENTH DAY o
March 24, 1976 9:30 o'clock a.m,

(Pursuant to adjournment, Court convened, and the

THE COURT: Good morning, ladies and gentlemen.
Please be seated, mt the record show the defendant is

Do you want Dr. Nidever back on the stand?
MR, PESTARINO: Yes, Your Honor, I think so,
THE COURT: Doctor., | |
MR, PESTARINO: Come forward, please,

DR. JACK NIDEVER, |

i*esunx_;ed ‘the stand and testified. further as follows:

 THE COURT: I believe you are on cross- |
examination. You are reminded that you are still under oath
from yesterday, | | ‘

MR, ROBINSON: Good morning, -
| THE WITNESS: Good morning. |
| CROSS-EXAMINATION  (Resumed)

BYMR. ROBINSON: -
Q. What 1 wéuld like to do, first of all, is ask you about
some of your qualifications to give this opinion that you
have given. Okay? |

You have to ansver out loud,
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A. Surely, go ahead.

e r &

You told us about your educational background?
Yes,
And you told us about your work experience?

No, I didn't really tell you about my work experience,

A A

Okay. I will get into that. Now, in addition to your
educational background and your work experience I take it

you have read literature in the field of psychology?

A. Well, I hope so, yes. _
Q. So do I, You are the only one that can tell me that,
A. 1 have certainly read some of the literature in
psychology. |
~ Then I take it you have read scientific journals?
Cextainly. ., |
.~ And have you published any articles?
A Oh, a few, | |
Q. What articles have you published?
A." Well, my doctoral dissertétion-wasAon muscular
tension, |
Q. What did that deal with? A. 1t was an

attempt to lay the groundwork'for using a:physical method

to assess subjective tension and anxiety. |

Q. Can you explain that for us? A. Well,
the surface muscles of the body can be measured electrically
and what I did was I measured about twenty-four muscle

grdups and connected that with some autonomic nervous

p
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'system measurements and a variety of other measuremerts, in-

cluding the time of day and the ambient temperature and one
thing and another, with the hope of showing with factor
analytic pracedutas, these are fancy statistical procedures
to show that things go together. And my attempt was to
demonstrate that there was a facédr of muscular tension,

which I did, which could be useful in the field of clinical

- psychology.,
Q. Were you successful in that attempt?
A; Yes, I was, _
Q. And does everybddy who receives their doctorate in

psychology have to do a doctoral dissertation?

A. That is the general principle, yes,

Q. Now, in addition to your}dnctoral dissertaﬁicn have
you published any other articles in the field?

A. I did some work when I worked for IBM. I did about a
half dozen research studias, unly one of which was published
for the corporation. The ome that was published had to do
with the efficiency of a human being using codes and ;eye~
hand coding versus machine coding. - ,

Okay. And one of those was published?

Q.

A. Um=hum,

Q. And where was it published?

A. It was~pﬁblished in the IBM Journal,

Q. Okay. And that is a joufnal of people that work for
IRM? - A. It is a rather fancy
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' ,jburnal; yes,

Q.  Is the IBM Journal read thioughouc the community of
psychologists? R A.. Wéll, the items
that I worked on were essentially confidéntial 80 this was
circulated throughout the IRM Corporation,

Q. And what other articles have you published?

AT publiéhed an article on police work, I have been a
consultant to the Sheriff's Department here for seven or
eight years., And I work with the Sheriff's Department in
developing ways to let their deputies relate better to}
different ethnic groups in’the cmmmuhity and minority groups,
including colored students, So in the California State

Psychologist I published an article about riots and police

-Q. . Okay., And any other articles?

work.

A. No. I published a piece on -- didn't really publish
it but developed a thesis that you could learn extrasensory
perception, end I did that in Zurich, It was an
experimental piece, ,

Q. And that was not publiéhed? - A. it is 4in
the archives of the Zuriﬁh‘lnstiéﬁte, but’it is not
published otherwise, ,

Q Any other published articles? A. There may
be a couple but they are not all that important.

Q. Have you writen any books? A. No, I

haven't written any books.
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Q.

_journals | And have you read any psychological jaurnals?

A.
Q.

have you read? . - A Well, you want me to
give you a full list of thé,‘yOu know, of all of the journals
in psychology?

Q. Why don't 1 ask you specific ones?
A Sure. I have read in all of them,
Q. Have you rxead the Joﬁrnal_gﬁ Abnormal Psychoiagy?
And you are familiar with that journal?
A. I certaiuly have fead articies in the journal, yes,
Q. What about the Journal of Psychology and the Law?
A. No, I havent really read that,
Q- You haven't read that. Is there any‘special reason wh
you haven't read that? : A I presume it ij

a psychiatric journal, I don't read all of the psychiatric

journals,

QO

> O » O » O P

Now, you told us chat you have read scientific

It would stand to reason that I have, yes.

Okay, And what psychological and scientific journals

It has to do with psychiatry and courtroom testimony?
I am not a psychiatrist, I am a psychologist,

Have you read a Journal of Nervous and Mental Disease?

I certainly have read articles in there,

And what about the American ?Sychologist?

Well, that is the standard publication,
That is the standard publicaticn°
For the American Psychological Association,
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Q. And you would have read that?
A I have read articles there.
Q. What about books that you have read? What about the

| /A Well, that book came out after I graduated from

‘Clinical Interaction by S, P. Sarason? Have you read that?

A. No, 1 haven't,
Q@  Okay. Is that a rather wellknown book in the field
of c¢linical mwractidn? , A. Not to my

knowledge, no,
Q. Never heard of it? ' A. Well, Sarason
is an author I have reéd, but I haven't read that particular

book,
Q. You are familiar with what Sarason has to say?
A. I know something about Sarason. |

Q- What about Psyc')hol'd&ical Testing by Anastasi?

school, Myself, I have loocked at it, I didn't purchase it

Q. And that book has ‘come out in more than one edition,
hasn't 1it? A Probably,

Q- What about Fifth Mental Measurement Yearbook by Oscar
K. Burrmghs? o A, That is a reference |
text. S o | |

Q. Are you fami.’liary‘wit:h that? | A Um~hum,
Q. And what about the Sixth Mental Measurement Yearbook
by Mx. m:fwghs? A I have used it,

Q. And Seventh? A. I don't recall that

there 1is a seventh,
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come out everyyear and he gives data regarding those tests,

‘would be requimd, yes,

Q.  And the book by Mr, Burroughs covers up to the present

Q. Well, there is.v Would you sccept -- if I told you
there was would you accapt that?

A. It is simply a reference volume, sure,

Q. And this reference voldme-by Mr, Burroughs on Mental

Measurement Yearbook includes the most important source of

information regarding paychological tests, doesn't it?
A He attempted to be compréhensive,
Q. He gets 'all of the important psychological tests that

doesn't he? » A. ' He gives a very brief
review of each test he has in that particular yeér and
indicates, you know, he indicates some b:lbli.ography you can
read to read further about the item. ,

Q. And I take it in your field it would be incumbent upon
you to keep up with the latest ps}chelogical testing devices,

vouldn't it? A.  Well, it seems that
Q. And do yoil do that? | A Sure,

edition all available psychological testsad gives a brief
critique on how they are used, hoﬁ they should be used and
various data regarding them? A He doesn't
include all of the tests, as I recall, Some tests may be
in previous years and may not be reviewed, you may be
referenced back to the original journal or m:iginal year in

which this review appeareﬁ
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Q. Sure, So at the time he writes tha book Ffirst of all),

 tests at that time; the Sixth he encompasses new tests, and

in the Seventh newer tests?

- Q ~  Did you rely to some extent on the named journals and

~of the material that: seems to e to, be. significant in terms
of my reading and psychological meetings that I go to, and

juniversitiea. . :
Q. Okay. Well, is the book by Mr. Burroughs a
| significant book? ﬂf; .3;1rH{; ‘ A Sure.. .
;Q- In your f1e1d° o f | '_F‘f-A. N ¢ costSVSO'much

the Fifch Mﬁntal Measurament Yearbauk he inmludes all of thL"

A. Sure,

books that I havé previously mentioned in reaching your

opinion and conclusion im this courtroom today

A No, I don't think so.
Q. You didn't rely en any of those ? |
A. Well, I have been ten yeérs in the field so I rely on

my own experlence, too, i

Q. Well, ékay. You rely anﬁyourzawn experienca. - And what

else do you rely on? A Well, I use all

ny colleagues who are, also, on. ‘the staff of 1oca1

money I don't happen to have it.

Q. Thaet leads me to another question,  How much are you
getting paid to testify in this ‘Court?

A My regular fee, s

Q. Well, how much 18 that? A, X charge
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$60 an hour,

Q. Okay. And haw'mmchvhave youvreceived ﬁo testify?

A Well, up to this point I'm not sure, I sent Mr.
Pestarino a bill for somewhat over $600 including a fee for
my Interpreter,

MR, PESTARINO: Did you get paid?

THE WITNESS: It's probably, it's about to come.
Q. (By Mr. Robinson) Okay. So right now so far you have
billed for services rendered to Mr. Pestarino $6007
A. 8ix hundred and forty, I think, including the
interpreter, |
Q  Now, you told us that you xaly'a lot on youx experience,
What sort of experience ~- well, strike that.

You told us yesterday that ydu have e#perianéa
testifying in Courts,iyou have testified as an expert
witness in Courts approximately three to four times? a
A. You asked me’'if I had testified in the Superior Court,
and I said to ﬁy knowledge three or four times, Then when

we went over it it seemed tb me it was maybe two or three

times,

Q- And héve you ever tédiifiéﬁ before a jury regarding a
criminal matter in Super1OI Court?

A.  No. No, I haven't.

Q You told us that yoﬁ testified one time in Federal
Court? | A Um-hum,

Q. And this testimony was after a man had beén convicted
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of bank robbery? ‘ A Ua-hum,
& This man wes incarcasted {n Federal institution?
A~ That's right. |

Q. Had been imm:i:arémd t:mm fw;‘ approximately five

years? : A Un-hum,
Q. Ckay, 4And thea you did an interview with t?:a:la man in
the Federal institution? : A Ko. NRo, befmra

the man was tried originally 1 did an evaluation for, at
the request of his attorney and a referring psychiatrist,
They used some of the in.fmmatim“frm my evaluation, but et
the time that the man was to be sentenced ,'.yasl recall, they
didn't consider that he might require further psychlatric or
psychological evaluatiom, so this point was missed, He wa#
then sentame&d. After he was in jail he corresponded with

me, and Y provided him with a letcter wh:lch was eaaent&ally ,

a ammary of my report, And the judg@ who had tried the

case in reviewing this decided to review the matter once agai
in Court, and at that time I riid e&at:ify, and the judge felt
that there had been someabuse of the rights the man should
have had. And because he hed made suéh & good effort to

become, as I sald, a counselor and has now gone out to work

with people who leave the prison, they, at that time, I
believe put him om, thmy:wwm have put him on parele at
that time, I assume, but he bad left Fe Nelll at that time
end he did not return, ‘ .

Q. And he was in McNeill approximately five years?
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time that somebody serves in a Federal institution for bank

o

A. I believe so, i |
Q- For the bank robbery? Now, do you know the standard

robbery?

MR, PESTARINO:‘ This is irrelevént it seems to
me unless counsel is going té connect it up,

MR, ROBINSON: It goes to his qualifications and
experience, &our Honor,

MR, PESTARINO: Hﬁw does that --

THE COURT: Well, it seems a little far-fetched
except that -~ | ; | '

MR, FESTARINO: I'll withdraw tha;objéction.
If you want to ask him go ahead,
Q. (By Mr. Robinson) Do you know?
A Do I knowwat?
Q. The standard amount of time that somebody serves im
a Federal institution for bank robbery if they are éanvicted'
A. My recollection was this man could have served ~-
Q. Well, "could have,™ that is maximum, The standard
that they serxve, the a#erage?‘}; A. I'm not
familiar with the average tﬁey §erve. | ‘ |
Q. Okay. And although you did do an interview With this
person, you did some test on this person at the request of
his attormey, you didn't testify in Court regarding the
guilt phase of the trial, did you? A. The man

had confessed to the charges.
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Q. Okay. And that was in Santa Clara County?

doctor testified that he was involved with a robbery, Now,

Q. He confessed to tﬁevchargas?',

A. Yes, - N B -

Q  Okay., and you told us that;yoﬁ also did some work
with Ricardo Valdez? A. That is true,
Q. Did you testify in Court regarding that work?

A Yes, I did. | |

Q. When wag that done? | ‘ A. within the

last six months,

A Yes, it was. | |
Q. Okay. And was that teSfimdny given before a jury on

whether or not Mr. Valdez was guilty of robbing the seven
eleven? |

MR, FESTARINO: Wait a minute, That is assuming

- MR, ROBINSON: He told us yesterday Mr. Valdez
was a robber of seven eleven, ' Are those the facts of the
casé? | | . _

.THE COURT:V Just a minute, What is the objecticnb
MR, PESTARINO: I may be wrong, Isn't that
assuming:sométhing not in evi&ence, or was that the

testimony yesterday? ' A
THE COURT: I have a recollection that the

whether he actually confessed 6r did 1t --
MR, PESTARINO: -- or seven eleven?
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THE COURT: I think he mentioned the seven
eleven, | | B ' |

MR, PESTARINO: Then I'll withdraw my objection.
Q. (By Mr., Robinson) Did the facts of the vValdez case
involve a robbery of a seven eleven? |
A. Yeah, I believe so, |
Q. And did you testify regarding -~ did you testify in
front of a jury in that case? A. No, I don't
believe so,

Q. ‘Okay. Once again you came into Court and gave your
opinion after a man was convicted? -

MR, PESTARINO: Wait a minute ;-

THE WITNESS: No, I am not an ex --

MR, PESTARINO: Excuse me --

| MR, ROBINSON : vHe ﬁants to answer he is not an
expért. Iet him. ‘. ' o | |
MR, PESTARINO: Can I make an objection?

THE COURT: Certainly, | \

MR, PESTARINO: I don't recall anything ébout a
conviction., Isn't that assuming something not in evidence?

THE COURT: Well, it is cross-examination,

MR, PESTARINO: Yes. But counsel 1s assuming
that this maﬁ was convicted. Unless the witness testified
to that, and I don't recall that. _

THE‘COURT: Well, we haven't given him an

opportunity. But it gssumes facts not in evidence in this
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case, But if it is for the purpose of qualification or

determining the dector'é ability or credibility in giving ‘
an opinion, I think counsel shaﬁld be given great leeway.
In the event that the man was not convicted it should come
out or == 4
MR, PESTARINO: Why da't he ask the question if
the man was convicted., o | |
THE COURT: Well, my feding is this, Mr, Pestarino,
that inasmuch as I gather from the doctor he didn't testify
during the guilt phase of the trial, we are going to a
different aspect of it, So -
MR, PESTARINO: I'm not even sure there are two
phases of the trisl,
THE COURT: Why don't we let --
‘ MR.;JPES__TARI&O: Why'do‘n't we ask the witness those
ﬁuestions, they lay the foundation? |
- THE COURT: All right,  Rephrase it,
Q. (By Mr. Robinson) Was Mr. Valdez when you interviewed
him, had he been found guilty of robbery of a seven eleven?
A. Well, now. that -- |
Q. Yes or no, SRR, A.  Now that you
prompt my memory . I belie?ell femember the conditions thére,
he had been sent to Vacaville for an evaluatien.
Q. Can you answer my éuestion? Is somebody sent to
Vacaville if they afe aquicted‘of seven eleven robbery?
A. I assumed that the manm had been convicted at that time,
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Because he wag sent to prisan; right?

A. Well, I understood that he was at Vacaville for
eQaluation. and I don't w- I assumed that he had been
convicted but the matter was to be decided in terms of what
then happened to him,

Q. Do you know what Vacaville 159

A. Well, I'm sure 1txhas_moie than one function., 1t has
a medical fécility'thera. And {t is also g holding areg

| for, think, newly convicted people,

R Do you know what Vacaville {s9

A. I just said what I thought it was,
Q. Do you know 1t to be a prison?

12
13

Yo A I believe it 1s part of the Prison system, yes,
Q. And do you know that anybody convicted of any felony

16 in the State of California that is sént to prison first goes

| to Vacaville where they give them tests, then they decide

what penal institution to sénd the man to? po you know

that? A. I don't know these thinga for
a fact, |

18
19
20

21 Q. You don't know that, Okay;. Now,you told us that you

have been Practicing in thig area for approximately ten
years? A. ‘That 's right,

Q. Okay. and what type of practice do you have?

A. It is & clinical praC£1ce.

22

Q. All right, And what sort of people do you see?

P
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A Most all types.

accused of crimes? A Maybe a dozen
cases, | _

Q. A dozen cases, So probably on the average of once a
year? A Seems like I have had
more in the las: five years than 1 aid the first five,

Q. And how many clients have you examined that have been
accused of murder? A I haven't ,

Q. NWever have? = - ; A. No.

Q. Okay. So you have never testified in Court regarding|

‘Turderer ? A - That's right.
Q. He doesn't fit any of your findings?

A. No, he doesn't,
Qu How many cold premeditated murderers have you
examined ? ' A. Well, it's a good question,

Q. Well, how much contact have you had with clients

well, in the state -- in the state hospitals where '
have worked I have dore some evaluation of people who have
been there By reason of Insanity and they had commitﬁed”"
murder, but that isn't to testify in a Court,

a murder? . A 'No., No, I haven't,
Q. Now, you told us yesterday your conclusion based upon

your test was that you can't see David as a cold premeditated

To my knowledge I really haven't examined any cold blooded
murderers, | - | |

Q. All right, How‘many bonké'héve you read regarding
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vdefxnition that would be murder? And kills the pedﬁstrian.

A Well, then why are we daiﬁg’this?

cold blooded murderars,faa you put it? 47
A. I have looked into some of them, I have,really,.it is
not an interest of mine to examine cold blooded murderers,
Q. Okay, Now, can you define murder for me, the legal
definition. : | A. Well, if some act of
yours results in the death oﬁ another person, I would assume |
that falls in the class of murder, |

Q. 50 1f I am driving down the freeway and I have a heart

attack and my car crashes into a pedestrian under your

A. You certainly have cost somebody their life,

Q And under your definition that would be murder?

A | Well, I am not a legal expert, if that i{s what you are
trying to establish,

Q- Well, I'll stipulate to that.,

Q. Counsel called you, sir, |
Okay. ‘The dafiniﬁiqn_cf‘mu:der is the unlawful
killing of another human being with malace aforethought,
Now, it is your understanding of malice
aforethought that it requires the defendant to have some
111 will orfbatred toward the person he kills?
A. It sounds like he would wish the person dead, yes,
Q. Okay. So he must have some {11 will or hatred toward
him, right? A . From your definition,

yes,
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before this jury, assume that Mr, Ismail had killed five

Q- How he killed the people? A. Um~hum,
Q. Now, let's talk about the field of psychology and

Q. Okay. How do you define the term, 'reliability"?
A Reliability refers to the possibility of reproducing

Q. © 8ir, if I was to tell you that the law says t;hat
malice aforechought requix:es no 111 will or hatred toward the
person killed -- strike that.

We will get to that when we instruct the jury,
Okay. |
| Ymvsaid' that Hx. Ismail wasn't a cold pramdit:atéd :
murderer, : Describe the legal definition of premeditate,
A. Well, to premeditate is to think out ahead of time
that you are going to do something.
Q. Consider beforehand, right? A Yes,
Q. Okay. Was Mr. Ismail capabl.ak of cmsidéring something
beforehand ? , A. He certainly is capable
of planning ahead, yes,
Q. Okay, | Now, assume, although there is no factual basis

people before he had come into contact with you. Okay,
Would your opinion regarding him -chanaa?
A I guess it would depend how he killed the people,

data cdlection and observation, I.take it that is part of
your clinical training, correct?
A Un~hum,

the same result given ‘the same stimulant under the same
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condition.

Q) 1 differ with you on one ground. Is it the possilility
‘or probability of producing the same result given the same

s timulus?

A. Well, possibility is just a subclass of probability.

Q. Well, if you want to say something is raliable, sir,

do you say it is possible or probable?

A. You establishpa pxnbabilicy figuré. You know, it is

highly probable or it is less probable,

Q. and so is it fair to say telinbility, using my working

definition, is the probability of the existence of a fact?

Is that one fair way to do it? '

A. It doesn't have much meaning to me,

Q Okay, What about this, "xaliabili.ty is, given the same
circumstances, the observer who perceives the
fact will parcaive 1t again'? -

A. That sounds closer, - |

Q. So for an example of‘réliability for myse lf to

undérsuand, because 1 am not a psychologist, for example,\

suppose we had an‘intelligenca test administered to a ten-
year old boy at 9:00 o'clock in the morning, okay?

A Um-hum, |

Q- And this was on Monday morning, okay? All right,

So we have incalligencé test, ten~year old boy, administered

9:00 o'clock on Monday morning , and this boy achieves an

1.Q. on that test of ané hundred ten, Then if we gave him
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‘morning, 1f the test is reliake at all, the I,Q. test that

- A Wall,‘xldan't think so, If I give somebody the same

Tuesday than on Monday? .. A Yes, I think so.
Q~ All right. wWithout having given him the answers on
Monday ? | A Un-hum,

Q. Why do you say that? A well,

the same test at 10:00 ‘o'clock in the morning on Tuesday

was given him on Monday or Tuesday, he should receive a scorT

of one hundred ten on his 1.Q,, right?

test on two days I quld expect them to have learned quite a|
1itt1é bit how to.take that test in the meantime, I would
eéxpect them to score higher,

Q  You would? | A Sure,

Q  If you gave somebody a test on Monday, an I,Q. test,
and he gave you answers, right?

A Um~-hum, » |

Q. Then {f you gave him thé‘sama test on Tuesday, and

he gave you anaﬁers, you would expect him to score higher om

Because he gets all of that time {n between to subconsciocusly
think through the questions. He has much more, the:efore
much more computing time to kind of arrive at an answer
without you having given him a whole lot of information.
Then he always does get some information from the examiner,
whether it is in the éxpmession of the face or whatever,
éhere is an interaction going on there. For this reason we

develop alternate forms of tests if we are going to check
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reliability and we are gai.ng to test across short intervals
of time,

Q. So then if this same md:lv:ldual was given thia test

on Wednesday, what would you axpect?

A Well, it is still too short an interval to avoid the
learning that has taken pléce. , _

Q. Let me ask you this, suppose this individual was given
the test m Monday, a ten-year old boy given the test, okay?
And he mc‘e‘i‘vad a score of one hundred ten, was given the
same test on Tuesday, and he received a score .of sevehty~_
two, same test on Wednesday and he reéeived \ score of one
hundmd eighty, same test on Thursday, and he reaived a score
of one hundred forty-three, weuld you say t:hizs was a reliable
test or unrelfable test? = A The test

sounds unrelated to his behavior.

Q. Can you answer thevqueétion, please?
MR, PESTARINO: He has answered it.,

| THE WITNESS: I just'answered it. It has
nothing to do with xeliabi‘liny. Reliability is not done on
single individuals, It is ;ione on groups of people,
Q. (Bj Mr, Robinson) Reliability isn't done on single
individuals? | A, No, it is not.
In order to check out something like 'ﬂt:hat: you take a group
of peopla} and you do them, you'dc: different things with them,
then you see which proportion of them do thus, and so, then
you establish a prcbabi'lity figﬂré- in terms of reliability
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of :he test, L :

Q. So it is 1mpoasib1e to do a reliability, have |
reliability based upon one individual?

A. Owdinarily'one does not use one individual,

Q. How many Assyrians who live in Canada who are charged
with murder have you ever interviewed?

A. I think I have interviewed one Assyrian living in
Canada accused of murder,

Q. And that was Mr. Ismail? A. I believe
80, ~‘ | L

Q. How many Assyrians living in canada have you ever given
tests to, I.Q. tests? - A I have given ome.
Q. To who? A To Mr. Ismail,

Q. Would you say that the tests you gave to Mr. Ismail
were reliable? = . . A Sure, '

Q  Now, let's talk about relisbility in terms of
courtroom testimony, okay? If a witness tells three
different stories on thrae_difféxéhe occasions would he be
reliable? B A He doesn't sound too

'reliable

Q. And once again our dafinition of reliability, that we
will get back to is: Given the same circumstances the
observer who perceives the fact will perceive it again?

A. It is also a subject of the heads that are listening
to the information, |

Q. I see, So the éarson wﬁéwélicita thié ihfhkmétionk




10
11
12
13

14

L 15

16
17
18
19

20

21

22
28
.24
25

26

868

from the person plays a big :Eactor?

I am familiar with.

A. - Validity implies that you are measuring what you think

- can assume Y7 . ‘ 'A. That doesn't mean

~ Q. 1t might not be meaningful to us, sir, Is ’validity .

‘Validityo

‘reliable , validity means what' s that one hundred ten I, Q.

A I think that is clearly txue.
Q. z Eo,,all right, ' Let's i;alk about validity.. m‘ ‘you
familiax withfthat”texm? o A. It is a term

Q. And it is a psychalogi.cal term used in your
professiom? - A It is a term used in
psychology. | | SRR |

Q.  What is your definition of validity?

that you are measuring, ,
Q. Put in basic English, it means that 1£ you have X you

anything to me, What I juét said is meaningfulf to me,

the relationship between one ‘fact‘ork,- one variable to
another? A Well, if you make one
variable and measure, and you say that you want to establish

that you can measure the other variable then that is

Q. Validity means what a fact means , huh? If smebody |
says, you know, I have a I.Q. of one hundred ten, okay?
And assuming for the purposes of this discussim' that that ig

mean, right? = A 'No, validity meens am
I measuring :Lntel_ligancé because that is ﬁhat; I am assuming.




